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FROM THE EDITOR’S VIEWPOINT 


TMHE ENGLISH LANGUAGE, because 

of its lack of preciseness of meaning, 
leads the careful and the careless alike.into 
many pitfalls. Whether it is a case of dif- 
ferent meanings for the same word, or a 
matter of punctuation, pronunciation or em- 
phasis, extreme care is necessary to avoid 
deceiving even the most acute. The problem 
that this presents to the insurance industry, 
where the wording of the contract is the 
sole criterion of the insured’s protection or 
the company’s liability, is no mean one, and 
the hazard of judicial construction of con- 
tracts alone bears testimony to this fact. 
Additional simplicity in the wording of con- 
tracts and removal of meaningless words 
and phrases would do much to relieve this 
problem. 


Generations of insurance underwriters and 
attorneys have worked over the meaning of 
insurance contracts and produced those that 
we employ today. With these years of ex- 
perience, one might assume that certain words 
have acquired a certain well-defined char- 
acter or meaning and do not require “con- 
struction”. Such is not the case, however. 
What the parties meant when they used 
particular words and phrases in contracts 
still is a matter of difference of opinion be- 
tween the parties and the court dockets still 
evidence a fair share of such cases in liti- 
gation. A certain amount of simplification 
and typographical improvement of policy 
forms have relieved the situation to an ex- 
tent, but the foibles and inexactness af our 
language still make a complete solution of 
the problem rather unlikely. 


In addition, there is still much verbiage 
in an insurance contract. With so much of 
the language of the contract still a subject 
for construction, some steps should be taken 
to eliminate the useless, meaningless phrases, 


if only to make more readable and under- 
standable what remains. For example, one 
word that is practically devoid of meaning 
as it is used in insurance contracts is the 
expression “legal”. The words “legal lia- 
bility” are often used together. We have 
tried to imagine just what other kind of a 
liability there could be. Is there such a thing 
as an “illegal liability’? A moral one? A 
moral obligation is conceivable, but is a 
moral liability? The word “legal” is not with- 
out significance and meaning in many of its 
uses, such as “legal” eduction or a “legal” docu- 
ment; but when used as a modifier for the 
word “liability,” it would appear to have 
been added only to lend prestige and respect 
for the word that follows. Nor is the ex- 
pression “liability imposed by law” especially 
endowed because of the words that follow 
“liability.” Then again, “and/or” is gradually 
disappearing in the wake of much unfavor- 
able criticism directed at its meaninglessness 
and carelessness. Many other expressions 
could well be eliminated. 


Undoubtedly, the time will come when 
insurance contracts will be much more sim- 
ple than they are today, and such a condi- 
tion will mean fewer and fewer matters of 
construction. As to whether the problem 
will ever be entirely eliminated, we wouldn't 
venture a prediction, particularly in the light 
of the indefiniteness of the language with 
which we are dealing. Nevertheless, we feel 
that the adoption of some such program by 
insurers and their counsel would be defi- 
nitely progressive. In addition to promoting 
better public relations for the insurance busi- 
ness, it will bring the companies closer to 
the goal that they have sought for them- 
selves—public service. Last, but not least, 
it will greatly reduce the old bugaboo of 
judicial rewriting of insurance contracts. 


_ 
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AIR LAW 


Conflict of Laws and International Carriage 


By 
KENNETH R. THOMPSON 


This is the third in a series of articles by Mr. Thompson, expert and au- 


thority on this subject. 


Mr. Thompson is a member of the New York City 


firm of Mendes & Mount. 


MMHE STUDY of conflict of laws has 

aided in bringing about uniform laws or 
codes. Businessmen and their insurers in 
old established fields like to know what 
their probable financial risks are before 
they undertake or as they carry on a course 
of action. The air carrier is also anxious 
to have as clear a view as posstble of what 
its liability may be. 


Enormous Liability 


If a plane of the future valued at 
about $2,500,000, carrying 200 passengers 
at about $8,300 per person (Warsaw limita- 
tion), crashed into a structure valued at 
about $2,500,000, and all persons were killed 
and the plane and the structure were totally 
destroyed, a tremendous loss would result. 
Not many airlines could remain in good 
financial condition after suffering several 
such disasters without the aid of insurance. 
Not many insurance companies could hope 
to stay in business with several such dis- 
asters in close succession, without the 
benefit of well-placed reinsurance. Not 
many reinsurers could hope to show an 
ultimate profit from underwriting with such 
losses on their books, without the posses- 
sion of adequate retrocessions, Although only 


a part of plane travel is international, it 
seems, nevertheless, that a// major disasters, 
through insurance, should take on an in- 
ternational flavor by way of the spreading 
of the risk. (See Thompson, Reinsurance, 
pages 24, 134 & 139.) 

We have pointed out in a _ previous 
article [“Jurisdiction of Death in the Air,” 
INSURANCE LAW JourRNAL, November 1944, 
page 659] that if the Warsaw Convention 
were not involved, a jury in some states 
could award, in the proper case, a verdict 
of about $83,000 for a single life. If we 
multiply that figure by fifty or 100 or 200 
we can readily realize the possible enormous 
figure into which a loss could run. 

Many states have limits on the recovery 
of damages for wrongful death (generally 
five, ten, fifteen or twenty thousand 
dollars) (see The Insurance Bar: Tabula- 
tion: Amounts Recoverable), and some 
states have prohibitions against any such 
limitation. From the standpoint of inter- 
national carriage, it seems there should 
always be some fixed limit. No effort 
should be made to change the present limit 
unless it is a certainty that none of the 
nations at the present time sanctioning 
the Warsaw Convention will withdraw if 
the limit is changed. We have previously 
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suggested that if the passenger is made 
to realize that there is a limit, and feels 
that his life is worth more than $8,300, he 
can always take out special insurance in 
favor of his estate, which will in no way 
be connected with the airline’s liability. 
[INSURANCE LAW JouRNAL loc. cit.] 

Many nations are working constantly to 
being about better understanding between 
nations on questions of international car- 
Occasional set-backs will not dis- 
courage future action along these lines. 
The Summary of the Report of the 
President’s Air Policy Commission (“Fin- 
letter Commission”), Jan. 1, 1948, released 
Jan. 13, 1948 [CCH Aviation LAw REpPorTER, 
{ 23,029] states: “We regret the failure of 
the International Civil Aviation Conference 
in Geneva to agree on a multilateral treaty 
covering rights and obligations in inter- 
national air operation. We feel, however, 
that this agreement should not be sought 
at the cost of abandoning the so-called 
Bermuda-type agreements in regard to the 
right to carry passengers between any two 
foreign countries on a route—commonly 
known as the Fifth Freedom.” 


riage. 


Liability 
Under the English Common Law 


The common carrier of goods and the 

common carrier of passengers are both sub- 
ject to the obligations that arise from their 
exercising a public profession which requires 
them to carry for all and sundry, subject 
to the obvious limiting conditions. The 
carrier of goods, however, is a bailee of the 
goods which he carries, whereas a carrier of 
passengers is not a bailee of his passengers. 
By the custom of the realm, a common 
carrier of goods was at common law “bound 
to answer for the goods at all events. 
The law charges this person thus entrusted 
to carry goods against all events but acts 
of God, and of the enemies of the King.” 
(Readhead v. Mildland Railway Company, 
(1860) L. R. 4, Q. B. 379.) The carrier of 
passengers is not subject to a duty so 
stringent. His obligation at common law, 
as was held in the leading case just cited, 
is to carry “with due care.” (See Lord 
Wright, Ludditt v. Ginger Coate Airways 
Ltd., 1947 USAvR 3 [1 Avi. 1051].) 

The common carrier of goods was never- 
theless at common law free to limit his 


HHUUnNENAUUUUUUULUENANUQUUUOENONOOOUUUonnonanvooenirevenduaueecenenyqvoouegnndgvuoocooeenegsvsnesagnoy 
. 


stringent obligations by special contract. 
He still remained a common carrier, and was 
bound to carry for all according to his 
profession, but he could also insist on 
making his own terms and refuse to carry 
except on those terms, provided that there 
were no statutory conditions limiting his 
right. This principle was discussed in 
Peek v. North Staffordshire Railway Com- 
pany, (10 H. L. C. 473); also discussed was 
the effect of Section 7 of the Railway and 
Canal Traffic Act of 1854, which imposed 
certain conditions on railway «companies 
seeking by special contract to limit their 
liability in respect of goods which they 
Under these 
statutory conditions such contracts were 
only valid if they were in writing and were 
just and reasonable. The act had no 
reference to the carriage of passengers. 
Blackburn, J., in the Peek case, referring to 
carriers of goods, observed that a condition 
exempting the carriers wholly from liability 
for the neglect and default of their servants 
was prima facie unreasonable. He went on 
to say that an offer to carry at a lower rate 
than the normal rate might be reasonable 
for the purposes of the act. The above- 
discussed principle has no bearing on the 
position of a carrier of passengers whose 
complete freedom at common law to make 
such contracts as he thought fit, was not 
curtailed by the Railway and Canal Traffic 
Act of 1854. 


carried as common carriers. 


The court, in the Ludditt case, said: 
S light is thrown on the common 
law position of carriers of passengers by 
the decision of this board in Grand Trunk 
Railway Company of Canada v. Robinson, 
(1915) AC. 740. The main question in that 
case was whether a passenger carried at 
half fare under what was called a ‘livestock 
special contract’ was bound by a term of 
the contract giving the carrier complete 
exemption from liability even when caused 
by the negligence of the railway company. 
A subsidiary question was whether the 
passenger who went on the train to look 
after a horse during the transit was bound 
by the special contract which his employer 
had made on his behalf. The subsidiary 
issue, which was decided against the man, 
is not material in this case, but the general 
law was stated by Lord Haldane, delivering 
the judgment of the board in the following 
terms at p. 747: 
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There are some principles of general 
application which it is necessary to bear 
in mind in approaching the consideration 
of this question. If a passenger has entered 
a train on a mere invitation or permission 
from the railway company without more, 
and he receives injury in an accident caused 
by the negligence of its servants, the com- 
pany is liable for damages for breach of 
a general duty to exercise care. Such a 
breach can be regarded as one either of an 
implied contract, or of a duty imposed by 
the general law, and in the latter case as 
in form a tort. But in either view this 
general duty may, subject to such statutory 
restrictions as exist in Canada and in 
England in different ways, be superseded by 
a specific contract, which 
enlarge, diminish, or exclude it. If the law 
authorizes it, such a contract cannot be 
pronounced to be unreasonable by a court 
of justice. The specific cofitract, with its 
incidents either expressed or attached by 
law, becomes in such a case the only 
measure of the duties between the parties, 
and the plaintiff cannot by any device of 
form get more than the contract 
him.’ ” 
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Canadian Law— 
Exemption from Liability 


The whether an_ airline 
common carrier of passengers’ can by an 
express condition contained in a_ ticket 
issued to a passenger exempt itself from 
liability under the law of Canada for in- 
juries to the passenger, depends upon (1) 
the express terms of the ticket, (2) the 
general law, (3) the relevant provisions of 
the Canada Transport Act of 1938, and 
(4) the orders of the Canada Board of 
Transport Commissioners established under 
Section 3 of the act. The Ludditt case 
(Judicial Committee of the Privy Council, 
Feb. 5, 1947) holds that the carrier 
exempt itself from liability. In this case 
the plaintiff signed a ticket before a witness, 
in which ticket was embodied an express 
contract whereby the passenger agreed that 
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sufficient notice of the aforesaid conditions 
of the ticket when the ticket was signed. 
The court held that the conditions were 
clear and unambiguous and were valid and 
enforceable under the law of Canada. 


Canadian Law—Statutory— 
Transport Act of 1938 


The court in the Ludditt case had occasion 
to consider what effect, if any, the statutory 
enactments of Canada had on the general 
principles we have set out above relative to 
the liability of a passenger carrier under the 
English common law and also passed upon 
the question of whether any statutory re- 


strictions, as exist in Canada, qualify or 
supersede the exemption of liability for 
negligence which was clearly set out in 


the contract agreed to and signed by each 
of the passengers as stated above. 

The court found that the general effect 
of the Transport Act of 1938, so far as it 
concerned the the Ludditt case, 
created a duty on the part of every operator 
licensed to operate aircraft to afford to all 
persons all reasonable and proper facilities 
for the conveyance of passenger and goods 


facts in 


traffic. It also required operators to file 
standard tariffs and in addition “special 
tariffs” lower than their standard tariffs. 


The airline had filed a special passenger and 
goods tariff, incorporating by reference a 
tariff on rules and regulations drawn up 
by it on the same date, and specified that 
passengers were carried only in accordance 


with the terms and conditions of the 
passenger’s ticket. The court found no 
infringement of the statutory restrictions 


and saw no reason under the statute to set 
aside or refuse to give effect to the contract 
entered into between the passenger and the 
airline exempting the airline from liability. 
The contract was not considered unrea- 
sonable, invalid or illegal and the court 
found no valid reason for not holding the 
passengers bound by their contract. 


New York Law 


In the Ludditt case, the court said: 

“A carrier of goods or of passengers may 
or may not be a common carrier. In the 
words of Maule, J., quoted by Atkin, L. J. 
in G. N. Railway Co. v. L. E. P. Transport 
and Depository Ltd (1922), 2 K. B. at 
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p. 771: ‘I deny the truth of the position 
that a man who is not an insurer is therefore 
not a common carrier. A common carrier 
who gives no notice that he will contract 
only to a limited extent and with respect to 
articles of a given value, ceases to be an 
insurer beyond that, though in all other 
respects he remains a common carrier.’ In 
this passage Maule, J., is speaking of carriers 
of goods, but the same principle is true, 
mutatis mutandis, of a carrier of passengers 
who in law is neither an insurer nor pre- 
cluded from making a special contract with 
his passengers.” 

In New York, the Court of Appeals 
would not go along with the Canadian Law. 
We have previously discussed the case of 
Conklin v. Canadian-Colonial Airways, Inc., 
266 N. Y. 244 [1 Avi. 571]. (See 
INSURANCE LAW JouRNAL, December, 1947, 
page 1080.) In this case Chief Justice 
Crane said: 

“This court said, in Straus & Co. v. 
Canadian Pacific Ry. Co., (254 N. Y. 407, 
414): ‘The progressive enactments of the 
Legislature in this State during compara- 
tively recent years have been so pronounced 
and fundamental that there can be no 
doubt that it has deliberately reached the 
conclusion, contrary to the early decisions, 
that to allow public service corporations by 
contract to absolutely exempt themselves 
from liability for negligence is opposed to 
the best interest of the citizens of the State.’ 
While this has reference to the carriage of 
goods, the principle applies equally to the 
transportation of persons.” 

In the Conklin case, the airline issued 
a ticket setting out its maximum liability 
of $15,000 in case of injury or death, and 
the passenger accepted, the conditions of 
the ticket. But the court held the contract 
not binding and said that the carrier had 
not given the passengef the choice of buying 
a ticket which would allow recovery in case 
of injury from negligence or of obtaining 
a ticket at a lower price upon releasing 
or limiting liability. The court stressed 
that the passenger had been given no choice 
other than a limited liability in case of 
injury or death. 

This point of giving a passenger a choice 
or option was put forward by the plaintiff 
in the Ludditt case, but the court, referring 
to the Peek case, said, concerning this 
contention: 


“In their lordships’ opinion the view they 
have expressed provides an answer to the 
contention so strenuously urged that if 
the passenger is not given an option either 
to retain his full rights against the carrier 
at the higher fare or to waive them in whole 
or in part at the lower, the specific contract 
must be invalid. As their lordships have 
pointed out, Blackburn, J., in Peek’s case 
[supra] merely said that such a contract 
may (not must) be invalid, and he only said 
that in reference to the construction of 
Section 7 of the Railway and Canal Traffic 
Act. Indeed even if the carrier were obliged 
to comply with the conditions imposed by 
Section 7, it might be considered that a 
carrier of passengers by air could reasonably, 
if he thought fit, refuse to carry anyone 
save at the passenger’s own risk. It does 
not matter for this purpose whether the 
carrier was a common or general carrier or 
not. His duty to carry for all and sundry 
according to his profession is something 
different from the terms on which he so 
carries.” 


The General Rule 


Justice Crane in the Conklin case went 
on to state the general rule as follows: 


“The weight of authority throughout 
this country in both State and Federal 
courts is against the legality of common 
carriers absolutely exempting themselves 
from liability for negligence in the carriage 
of either goods or persons. (Railroad Co 


v. Lockwood, 17 Wall. (U. S.) 357.) . . 2” 


Limiting Liability—The Ticket 


In the Ludditt case, supra, the plaintiff 
signed the ticket before a witness. He may 
not have had actual notice of all its terms 


and conditions. The exemption from lia- 
bility contained in the ticket barred re- 
covery. 

The death statute of a state may limit 
recovery in an accident happening in that 
state; this operates without a provision in 
a ticket. But when the limitation stated 
in the Warsaw Convention is involved a 
ticket must be delivered by the carrier, 
and the ticket must state, as airline tickets 
usually state, that the “ ‘ticket’ is subject 
to the rules relating to liability established 
by the Convention... .” (INSURANCE LAW 
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JourNAL, December, 1947, page 1085.) The 
Convention does not require that physical 
delivery be made to the passenger in per- 
son—a person having implied authority to 
receive a ticket on behalf of the passenger 
may constitute the necessary “delivery” 
and the conditions of the ticket then be- 
come binding on the passenger. (Ross v. 
Pan American Airways, Inc., 1948 USAvR 47 
[2 Avi. 14,556].) 

The ticket was the important point in 
the recent case of McKay v. Scottish Air- 
ways, Ltd., 1948 USAvR 79. In this case 
the ticket provided in effect that the de- 
ceased, when he took his ticket and em- 
barked on the aeroplane, renounced for 
himself and his representatives all claims 
for compensation for injury, fatal or other- 
wise, which might be sustained by him in 
the course of any of the operations of 
flight. The court (the law of Scotland) 
held that the deceased from the start had 
discharged the airline of any responsibility. 
The plaintiff argued that the wrongdoer 
owes two parallel duties: one to the de- 
ceased and the other to his relatives. The 
court dealt with this by saying: 


“It is safer in my view to disregard the 
theoretical approach and to accept the 
position that we have here to deal with 
rules of positive law which, as has more 
than once been observed, ought not to be 
further extended, and simply to deduce 
from the course of decisions, (1) that the 
relatives can never recover unless the de- 
ceased, had he lived, could have done so; 
(2) that even if this condition is satisfied, 
defences not available against the deceased 
may still be available against the relatives; 
and (3) with particular reference to this 
case, where the deceased has ab ante dis- 
charged or renounced his claim the relatives 
cannot recover.” 


The court, commenting on the condi- 
tions of the ticket, also said: “Indeed, the 
remarkable feature of these conditions is 
their amazing width, an effort which has 
evidently been made to create a leonine 
bargain under which the aeroplane passen- 
ger takes all the risks and the company 
accepts no obligations, not even to carry 
the passenger or his baggage, nor even 
to admit him to the aeroplane.” 


The Air Waybill 


The part that the “ticket” plays in the 
international carriage of passengers, the 
“air waybill” plays in the carriage of goods. 
If the carrier accepts goods without an 
air waybill having been made out in ac- 
cordance with certain provisions of the 
Warsaw Convention, and if the air waybill 
does not contain a statement that the 
transportation is subject to the rules (“based 
upon” is not good enough) relating to 
liability established by the Convention, 
then the carrier cannot avail itself of the 
provisions of the Convention which exclude 
or limit its liability. In the case of West- 
minster Bank Ltd. v. Imperial Airways, 
Ltd., 1936 USAvR 39 [1 Avi. 618], 55 
L. L. R. 242, where the international car- 
riage of gold was involved, the court 
held that the air waybill was not issued in 
compliance with the Convention and that 
the carrier was liable for the actual value 
of the gold bars lost and was deprived of 
the defenses which it would have had had 
it strictly complied with the provisions of 
the Convention. 

The constgnor makes out the air waybill, 
and accordingly, the carrier, if it hopes 
to derive some benefit from the provisions 
of the Convention, should see that the air 
waybill complies with the articles of the 
Convention covering such matters. If the 
carrier carries only goods it may have no 
further problem. If it carries goods (or 
baggage) and passengers, it must weigh 
the provisions of Article 20 (2) of the 
Convention which provides as follows: 


“In the transportation of goods and bag- 
gage the carrier shall not be liable if he 
proves that the damage was occasioned by 
an error in piloting, in the handling of the 
aircraft or in nav gation and that, in all 
other respects, he and his agents have 
taken all necessary measures to avoid the 
damage.” 

Tn the hope of excluding itself from 
liability for the goods carried, the carrier 
must consider whether it would desire to 
establish an error in piloting, in the han- 
dling of the aircraft or in navigation when 
it has to defend a suit for the loss of life 
or injury to a passenger arising out of the 
same accident, and éspecially when it also 
has to establish, in order to exclude itself 
from liability for goods, that it took “all 
necessary measures to avoid the damage.” 
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Ticket and Tariff Regulations 


When a passenger buys a ticket bearing 
on the face of it the printed words: “Sub- 
ject to tariff regulations,” he is charged 
with notice thereof. 


In the case of Jones v. Northwest Airlines, 
Inc., 157 Pac. (2d) 728, 1945 USAvR. 57 
{1 Avi. 1272], the tariff regulations under 
which the passenger purchased his ticket 
were available for his inspection at the 
airline’s ticket office. In buying his ticket 
the passenger bought it subject to the 
regulations. The court held he was bound 
by these regulations. 


Ticket—Time To Make Claim 


Where a ticket provides that claims must 
be presented within thirty days following 
the occurrence of the event giving rise 
thereto, a court has held that the fair and 
reasonable meaning of the clause is that 
claims may not be enforced unless presented 
within thirty days. Such a provision in 
the contract of transportation is not in- 
consistent with the Warsaw Convention 
provision that time for suit may not be 
limited to less than two years. The Con- 
vention refers to the time within which an 
action must be commenced, while the clause 
of the ticket refers only to the time within 
which written claim must be made upon 
the carrier. (Sheldon v. Pan American 
Airways, Inc., 1947 USAvR 546 [2 Avi. 
14,566], 272 N. Y. App. Div. 1,000; affirmed 
74 N. Y. S. (2d) 267; see also Indemnity 
Insurance Company v. Pan American Air- 


ways, 1945 USAvR 46 [1 Avi. 1243, 1247].) 


Garcia Case 


In a previous article (INSURANCE LAW 
JourNAL, December, 1947, p. 1085), we listed 
countries which have deposited ratifications 
or adherences to the Warsaw Convention. 
The nations of the Western Hemisphere 
are still very slow in coming forward. 
On March 20, 1947, Portugal adhered. 
Thus was brought into line another Euro- 
pean country which forms an important 
link in international carriage. When the 
Garcia case, (12 CCH Necricence Cases 570; 
1 Avi. 1280] 295 N. Y. 852; 55 N. Y. S. 
(2d) 317, was decided, Portugal of course 
was not a party to the Warsaw Conven- 
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tion. The plaintiff argued that the law of 
Portugal applied because the accident hap- 
pened while the plane was attempting 
to land at Lisbon. However, the ticket 
which had been delivered to the passenger 
was a round-trip ticket from New York, 
and Bermuda, Lisbon and Natal were stop- 
ping places. The place of departure and 
the place of destination were situated within 
the territory of a single contracting party 
to the Convention even though a stopping 
place was in the country of Portugal which 
was not then a party to the Convention. 
The ticket provided and the court held 
that the flight was subject to the rules 
relating to liability established by the War- 
saw Convention. 


Wyman Case 


In Wyman v. Pan-American Airways, Inc., 
43 N. Y. S. (2d) 420 (S. Ct., N. Y., 1943) 
{1 Avi. 1093] affirmed without opinion, 
293 N. Y. 878 (CA N. Y.), discussed in 
INSURANCE LAW JourRNAL, December, 1947, 
page 1081, since the place of departure was 
San Francisco and the destination, Hong 
Kong, the Warsaw Convention applied. 
There were breaks in travel en route. The 
aircraft was lost on a leg of the flight 
between Guam and Manila. 

The terms of a ticket create international 
carriage. If a husband and wife start a 
flight from a point in the United States 
with the wife intending to alight at Chicago 
and the husband to go to England, and 
the plane crashes on the take off, the 
Warsaw Convention would apply in the 
case of the husband but not ‘in the case 
of the wife. 


Conclusion 


It will be seen, therefore, that the con- 
tract of transportation is what determines 
whether or not the Warsaw Convention 
applies to the case. It is not the place 
of the accident. When the Convention 
rules do not apply, then the law of the 
place of the accident must be examined. 
This law may show that there is a limit 
of recovery or the airline may have the 
privilege of exempting itself from liability 
under a certain set of facts or conditions. 

The Convention applies when the place 
of departure and the place of destination, 
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as set out in the contract of carriage, are 
each within the territory of a party to the 
Convention (Wyman, supra), or are within 
the territory of a single party, if there is 
an agreed stopping place in a foreign 
country, even though that country is not 
a party to the Convention. (See Garcia, 

; Grein v. Imperial Airways, 1 K. B. 
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Convention if it has been regarded by the 
parties as a single operation whether it has 
been agreed upon under the form of a 
single contract or a series of contracts, 
and it does not lose its international char- 
acter merely because one contract or series 
of contracts is to be performed entirely 
within a territory subject to the authority 


a 
7 oo bs. EL R. Sie; 106 L.. 5... TOR: 
1 Avi. 622 (1937).) 

Transportation to be performed by sev- 
eral successive air carriers is considered 
one undivided transportation under the 


of the same contracting party. 


[Mr. Thompson will continue his inter- 
esting series dealing with air law in a future 
issue. ] 
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When a bill was introduced into the Massachusetts legislature recently to 
limit the maximum age of all aircraft pilots to fifty years, it was opposed by 
Dr. Ross McFarland, Harvard authority, when he spoke before a joint meeting 
of the Aeronautic Association of Boston and the New England Aviation Council. 
He declared, as he pointed out the high average ages among airline pilots, 
“There is no direct correlation between the frequency of accidents and age in 
either private or commercial flying There may be isolated cases where 
an older pilot gets into trouble, but on the average, factors other than age are 
important . . Each case should be based upon functional fitness rather 
than on chronological age alone.” He believed also that the permissible age 
for private pilots could be higher because they are not subjected to the same 
onal prolongedly arduous duties. 
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No Insurance Against Atom Bomb 


ania On the strength of an international survey made recently by the Schiff, Ter- 
toatl hune organization, Colonel Schiff made the statement to Congressional leaders 
aha that no American individual or organization can obtain insurance against the 
injuries and damage that he would sustain from an atomic explosion or the release 
of dangerous radio-activity whether it was an incident of war or a mere accident. 
4 He stated: “If an atomic explosion, either accidental or as an act of war, should 
me occur near enough to you to drench you 


place 
ntion 


all with radioactive substances, don’t 
limit go out of your way to gather up your insurance policies before you head for the 
i hills—few, if any of them will cover your losses or injuries—and you can’t, get 
1 ‘lity any that will, either from private insurance companies or the government.” The 
TINY reason for this, he said, was that the companies had so little information with 


tions. ; ; 
which to underwrite such exposures intelligently. 


place 
ation, 
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The Doctrine of Last Clear Chance ; 


In Railroad Cases 


A WINSTON-SALEM AND SALISBURY, NORTH CAROLINA, 
LAW FIRM POINTS OUT SOME PRINCIPLES WHICH 
APPLY WHEN A PEDESTRIAN OR AN AUTOMOBILE IS 


By CRAIGE & CRAIGE 


STRUCK BY A TRAIN 


HE RECENT CASE of Middleton v. 

Norfolk and Western Railway Company,’ 
decided in the United States Circuit Court 
for the Fourth Circuit, presents an inter- 
esting discussion of the Last Clear Chance 
doctrine in railroad cases. In that case, 
plaintiff produced evidence to show that the 
decedent had been sitting on the defend- 
ant’s tracks with his elbows resting on his 
thighs and his head slightly tilted to one 
side. A passing motorist waved to the de- 
cedent, got no response but did not stop 
since the deceased did not seem to be in 
a helpless condition. About a half hour 
later, 8:45 p.m., defendant’s train approached 
the crossing where the deceased had been 
seen, and the engineer noticed a “low dark 
object as if a bundle had fallen from a 
passing truck.” Not thinking it was a per- 
son, he blew his emergency signals and 
passed on. The next day decedent’s body 
was found about 125 feet from the crossing 
near which he had been seen by the motor- 
ist the night before. The crossing was visi- 
ble for a distance of 1,200 feet. 

At the close of the evidence, defendant’s 
motion for nonsuit was allowed. Plaintiff 
appealed on the ground that the evidence 
presented had made out a case of Last 
Clear Chance because the engineer must 
have failed to keep a proper lookout; if he 
had done so, he would have seen that the 
deceased was in a dangerous position and 
would have realized that the decedent was 
helpless in time to stop the train and avoid 
the catastrophe. 


1 Footnotes appear on pages 641-642. 


North Carolina Requirements 


The court affirmed the lower court be- 
cause in order to make out a Last Clear 
Chance case in North Carolina under such 
circumstances, plaintiff must show: 


1. That at the time the injured party was 
struck by the train he was down or in an 
apparently helpless condition on the track. 


2. That the engineer saw or by the exer- 
cise of ordinary care in keeping a proper 
lookout could have seen the. injured party 
in time to have stopped the train before 
striking him; and 

3. That the engineer failed to exercise 
such care, as the proximate result of which 
the injury occurred. 


If the individual on the tracks is in the 
apparent possession of his strength and fac- 
ulties, the engineer is not even required to 
slacken the speed of the locomotive because 
he may assume to the moment of impact 
that the individual will use his faculties and 
leave the track in time to avoid injury. 

In the Middleton case, even if the engi- 
neer was not keeping a proper lookout, re 
covery was denied because “if he had seen 
the man in the indicated position [as de- 
scribed by the motorist] he could right- 
fully have assumed that the man would 
take himself out of the place of danger be- 
fore it was too late.” 


Injuries said to be avoidable notwith- 
standing contributory negligence have been 
the subject of much litigation. Text writers 
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and contributors to periodicals have added 
a considerable volume of writing to the 
erudition of the courts. 

The most widely used label under which 
recovery is .allowed for injuries notwith- 
standing contributory negligence is “Last 
Clear Chance”? Numerous other labels 
have been applied to this doctrine such as 
“Humanitarian Doctrine,” the doctrine of 
the “Last Wrongdoer,” the doctrine of 
“Discovered Peril,” etc. 


Davies v. Mann 


All writers pay homage to the famous 
“Hobbled-Ass” case, Davies v. Mann, decided 
in England in 1842.° This is said to be the 
forerunner of the doctrine of Last Clear 
Chance, although it was not called by that 
name. Later commentators have argued 
that it was not a Last Clear Chance case 
at all.* 

In Davies v. Mann, plaintiff left his don- 
key tied in the street so that it could not 
get out of the way of the passing carriages. 
Defendant, who negligently drove his car- 
riage against the donkey, pleaded that plain- 
tiff was contributorily negligent in leaving 
his donkey so tied that he could not get 
out of the way. The court ruled that con- 
tributory negligence was no defense “unless 
the donkey’s being there was the immediate 
cause of the injury for, although the 
ass may have been wrongfully there, still 
the defendant was bound to yo along the 
road at such pace as would be likely to 
prevent mischief.” The court’s language is 
more in terms of proximate cause, (viz, 
“immediate cause”) than Last Clear Chance, 
and it would seem that defendant’s con- 
duct was pretty close to wanton and wilful 
negligence. 

Practically all of the writers agree that 
the Last Clear Chance rule is no more than 
a logically necessary deduction from the 
principles of proximate cause,® but there 
are countless cases digested under the gen- 
eral heading “Injury Avoidable Notwith- 
standing Contributory Negligence” which 
actually do violence to logical principles of 
proximate cause. 


Groupings of Cases 


The courts of the several states divide 
rather sharply in their application of the 
doctrine of Last Clear Chance, but most of 


the cases may be catalogued under the fol- 
lowing four headings: (1) Discovered Help- 
less Peril; (2) Discovered Escapable Peril; 
(3) Discoverable Helpless Peril; and (4) 
Discoverable Escapable Peril.° 


Discovered Helpless Peril 


Discovered helpless peril is more pre- 
cisely stated by the courts as follows: 
“Though the plaintiff may have been negli- 
gent, still his negligence does not bar a 
recovery, if, after his peril has been dis- 
covered, the defendant with knowledge of 
his danger fails to use ordinary care for 
his protection.” * 

Nearly all of the states agree that the 
doctrine is applicable where the defendant 
actually discovers the plaintiff to be in a 
helpless condition and in the exercise of 
ordinary care could have avoided the in- 
jury.” Less likely are the courts to impose 
liability upon defendants who discover plain- 
tiffs in a position of peril if such plaintiffs 
by being alert can remove themselves from 
peril.” It is difficult to reconcile these cases 
with the principles of proximate cause be- 
cause a person who is in possession of his 
faculties (though oblivious to danger) is 
actively performing an act of negligence. 
If such active negligence constitutes one of 
the proximate causes of his injury, it would 
seem that he is not entitled to recover. 
However, the courts which permit recovery 
in the cases of escapable peril have little 
difficulty in getting around the obstacle of 
proximate cause. They declare that physi- 
cal inability is not necessary to sever the 
causal connection between the original act 
of contributory negligence and the final re- 
sult of the injury, and that inability to 
discover peril because of obliviousness is 
sufficient to break the causal connection. 


The recent case of Middleton v. Norfolk 
and Western Railway Company, supra, de- 
clines to apply Last Clear Chance to discover- 
able escapable peril as follows: “In actions 
for wrongful death of a person struck by a 
train, where the plaintiff relies upon the doc- 
trine of Last Clear Chance, . . . [he] has 
the burden of showing: 

“1. That at the time the injured party was 
struck . . . he was down, or in an apparently 
helpless condition on the track. 

“2. That the engineer saw, or, by the exer- 
cise of ordinary care in keeping a proper 
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lookout could have seen the injured party in 
such condition in time to have stopped the 
train before striking him; and 

“3. That the engineer failed to exercise 
such care, as the proximate result of which 
the injury occurred.” [Italics supplied. ] 

A collection of cases on discoverable 
helpless peril is contained in the articles 
cited in footnotes 8 and 9. 


Discovered Escapable Peril 


While there are a few early cases which 
appear to be contra, North Carolina, in a 
long line of cases has consistently held that 
if a plaintiff is “in apparent possession of 
his strength and faculties,” the engineer of 
the train which produces the injury, having 
no information to the contrary, is not re- 
quired to stop the train or even slacken its 
speed, for he may assume until the very 
moment of impact that such person will use 
his faculties for his own protection and 
leave the track in time to avoid injury.” 
Other jurisdictions which appear to concur 
in the above principle of denying recovery 
in cases of escapable peril are Indiana, Kan- 
sas, Kentucky, Louisiana, Maryland, Mis- 
souri, Nebraska, New Hampshire, Oklahoma, 
Rhode Island, Tennessee, Texas and Virginia.” 


Discoverable Helpless Peril 


Many jurisdictions impose liability where 
there is discoverable helpless peril, provided, 
of course, that there was in the beginning 
a duty owed by the defendant to the plain- 
tiff to discover him. There is no difficulty 
in reconciling these cases with the princi- 
ples of proximate cause, for the reasons 
that the plaintiff in a helpless position is 
not actively contributing to his injury and 
that the defendant who has already breached 
a duty owed to the plaintiff on the issue 
of negligence continues to be negligent after 
he should have discovered the plaintiff's 
helpless peril. 


Discoverable Escapable Peril 


The United States, Alabama, Connecti- 
cut, District of Columbia, Florida, Georgia, 
Indiana, Kansas, Kentucky, Maine, Mary- 
land, Missouri, Montana, North ‘Carolina, 
Ohio, Texas, Utah, Vermont, Virginia, 
Washington, Colorado, Nebraska, Nevada 


and Vermont are among the jurisdictions 
which impose liability for discoverable help- 
less peril.” Few states impose liability for 
discoverable escapable peril. Notable among 
the states which do impose liability for dis- 
coverable escapable peril is Missouri, which 
applies the so-called “Humanitarian Doc- 
trine.” Professor James says, “Logically, 
there is no particular good reason why both 
[that is, the oblivious plaintiff and the in- 
atientive defendant] should not count as 
wrongs [sic] in the search for a last wrong- 
doer”,” but the Missouri court holds to the 
view that the contributory negligence of the 
oblivious plaintiff is no defense if the de- 
fendant was shown to have been negligent 
after the injured person was in a position 
of danger. 

Many of the courts, notably Ohio, Louisi- 
ana, Maryland, New Hampshire and West 
Virginia, have criticized the imposition of 
liability in cases of discoverable escapable 
peril, but have no difficulty in imposing lia- 
bility for discovered escapable peril. Profes- 
sor James points out: “Clearly, though, this 
reasoning would warrant no distinction at 
all between the cases where the defendant 
sees and those where he should but does 
not see the plaintiff.” ™ 

The four categories discussed above are 
used to summarize conveniently the atti- 
tudes of the various states in applying the 
doctrine of Last Clear Chance. The logical 
difficulties are manifold. For example, the 
same state which imposes liability for undis- 
covered helpless peril declines to impose lia- 
bility where the engineer can’t avoid the 
accident because the brakes aren’t work- 
ing,” or because of excessive speed. Breach 
of the duty to keep a lookout, or to keep 
the brakes in good condition, or to operate 
the train at a lawful speed all continue up 
to the point of impact and yet the only 
breach which will permit recovery by a con- 
tributorily negligent plaintiff is the breach 
by the defendant of the duty to keep a 
proper lookout. However, the purpose of 
this paper is not to punch holes in the 
logic of the doctrine but to point out how 
it is applied in the hope that it may be of 
help to a plaintiff or defendant confronted 
with such a case. 


Danger Proving Negligence 


If plaintiff is too eager to prove the neg- 
ligence of the railroad, he may prove him- 
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self right out of a Last Clear Chance case. 
Proof of defective brakes” or excessive 
speed ™ may seem necessary to establish 
primary negligence, but such proof very 
well may establish the fact that, under the 
conditions then existing, the engineer could 
not have stopped the train. The Restatement 
of the Law of Torts summarizes the above 
rules as follows: * 


“Antecedent lack of preparation. In order 
that the defendant may be liable under the 
rule stated in this Section, it is necessary 
that after he has discovered or should have 
discovered the plaintiff's peril he should 
have had the ability to avert the accident 
if he had used due care and competence in 
utilizing it. If the defendant, after dis- 
covering the plaintiff’s peril, does all that 
can reasonably be expected of him, the fact 
that his efforts are defeated by antecedent 
lack of preparation or a previous course of 
negligent conduct is not sufficient to make 
him liable. All that is required of him is 
that he use carefully his then available abil- 
ity. Thus, if A, a railroad engineer, dis- 
covers a wayfarer helpless on a highway 
crossing which he has entered without tak- 
ing precautions to see whether a train was 
approaching, and A thereafter does all which 
is then in his power to stop the train be- 
fore it hits the traveler, the traveler may 
not recover against the railroad although 
his position was seen in ample time to stop 
the train, had the brakes not been negli- 
gently permitted to be in bad condition. 
So too, if a railroad train is exceeding the 
statutory speed limit in approaching a level 
crossing but the engineer does not see the 
plaintiff’s helpless peril on the crossing in 
time to stop the train, the fact that the 
train could have been stopped in the dis- 
tance between the two points had it been 
going at the lawful speed is not enough to 
make the defendant liable to the negligent 
plaintiff.” [Italics supplied. ] 


On the other hand, a railroad which pushes 
this approach too far and admits bad brakes 
and excessive speed may be admitting wil- 
ful and wanton negligence which may en- 
able the plaintiff, who is contributorily neg- 
ligent, to recover.” 


In some jurisdictions recovery from a de- 
fendant whose conduct is wanton and reck- 
less is denied if plaintiff’s conduct is also 
wanton and reckless.” 


In those states which permit an engineer 
to assume up to the point of impact that 
a pedestrian on the track will gather his 
wits and get off, then, of course, there is 
no distinction made between discovered and 
discoverable escapable peril. As pointed out 
in the Middleton case, supra, even if the engi- 
neer had seen the man he would have had 
the right to assume up to the last minute 
that the man sitting on the tracks would 
get off in time to keep from getting hit. 
Where this is the rule, it is important to 
know what the engineer must reasonably 
consider a helpless condition. It has been 
applied where the plaintiff was asleep on 
the tracks, or prone, or drunk,” but it has 
been denied where plaintiff was merely sit- 
ting on the tracks.™ 


Railway Employee Cases 


The Last Clear Chance doctrine has been 
applied in a number of railway employee 
cases;" but the doctrine no longer arises 
with any frequency in these cases because 
most railway employee claims arise out of 
interstate commerce and are tried under the 
Federal Employers’ Liability Act.” This 
act provides that contributory negligence 
may be pleaded in mitigation -of damages 
but not as a bar to the right of recovery.” 
When contributory negligence cannot be 
pleaded as a bar to the right of recovery, 
the doctrine of Last Clear Chance does not 
arise. Juries are instructed to compare the 
negligence of the plaintiff and the negli- 
gence of the defendant and to award dam- 
ages according to the degree of negligence 
of the plaintiff if they should find that the 
defendant was negligent. 


North Carolina Cases 


The writers believe that the North Caro- 
lina cases are typical and, being more famil- 
iar with them, have collected and cata- 
logued the different types of crossing and 
pedestrian claims which have been litigated. 


The doctrine has arisen in a large num- 
ber of pedestrian cases in North Carolina. 
In one of the earlier cases, Tom Smith v. 
Norfolk and Southern Railway Company,” the 
court held that the doctrine did not apply 
because of plaintiff's continued negligence. 
In subsequent cases liability was imposed 
upon the defendants where the plaintiff was 
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in “helpless peril” so that his negligence 
could not continue up to the time of the 
accident. Such cases involve pedestrians 
on railway trestles,” pedestrians lying down 
on the track in either a drunken or uncon- 
scious condition,™ pedestrians lying near 
the track and pedestrians seated on the 
track in an obviously helpless condition,” 
and animals.” The doctrine has been in- 
voked unsuccessfully where the plaintiff 
gave no notice of his inability to get off the 
track,” where the plaintiff was. standing 
near a lumber pile which fouled the rail- 
road track, where deceased was seen sit- 
ting on rail about thirty minutes before 
train passed and engineer noticed object on 
track which looked like a bundle and not 
like a human being,” where the body of 
the deceased was found beside the track 
and there was no evidence as to the posi- 
tion he was in at the time the train struck 
him or at the time when the engineer in 
the exercise of ordinary care could have 
discovered him.” 


Escapable Peril— 
North Carolina Cases 


In recent years the Supreme Court of 
North Carolina on three different occasions 
has granted judgments of nonsuit in cases 
where the plaintiff or his intestate was 
seated upon or near the railroad track in 
apparent possession of his faculties (evi- 
dently challenging the right of way of the 
train). In each of these cases, judgment 
of nonsuit was allowed and the court held 
that the issue of Last Clear Chance did 
not arise. 


The first of these cases is Reep v. South- 
ern Railway Company.” In part, the court 
said: “All that the evidence discloses is that 
the intestate was sitting on the crosstie with 
his head resting upon the extended fingers 
of his right hand. This was not sufficient 
to put the engineer upon notice that the 
intestate would not get off of the track 
before the engine reached and struck him. 
There is no evidence that any disability 
of the intestate was known or was apparent 
to the engineer. The engineer, therefore, 
had a right to assume up to the last moment 
that the intestate would get off of the track.” 


The next one of these cases is Lemings v. 
Southern Railway Company." “In the instant 


case, there was no evidence tending to show 
that the deceased was in a helpless condi- 
tion at any time after he sat down on the 
end of the crosstie until he was struck and 
killed by defendant’s train. All the evidence 
showed that defendant’s engineers saw the 
deceased as he sat on the end of the cross- 
tie, and gave ample warning to him of the 
approach of the train. When the engineers 
realized that the deceased continued to sit 
on the crosstie, and failed to heed their 
warning, they put on the brakes of their 
engines, and exerted themselves to the ut- 
most of their ability to stop the train and 
to avoid striking the deceased. It was then 
too late. The proximate cause of the injuries 
and death of the plaintiff's intestate was his 
negligence, which continued up to the moment 
when he was struck by defendant’s train. 
On all the facts shown by the evidence, the 
doctrine of ‘last clear chance’ cannot be in- 
voked in this case.” [Italics supplied.] 


The most recent of these three cases is 
Russ v. Atlantic Coast Line Railroad Com- 
pany.” In part, the plaintiff testified as fol- 
lows: “It was around 9:30 or 10:00 o’clock 
Sunday morning, a perfectly clear day. ... 
The track was straight as far as I could see. 
I was sitting on the end of track and the 
train was coming to my right. I was about 
a mile and one-half or two miles south of 
Suffolk, out in the country, when the acci- 
dent happened. ... I was sitting on the end 
of one of the crossties. ... The next thing 
I knew I was in a hospital in Suffolk where 
I stayed seventeen days.” 

Notice that this accident took place in the 
state of Virginia and was tried in the state 
of North Carolina. The defendants invoked 
the Virginia doctrine under which it is said 
that the engineer is under no duty to keep a 
lookout for the plaintiff under similar cir- 
cumstances. See Norfolk & Western Railway 
Company v. Stegall’s Administratrix.” The 
North Carolina court decided the case on 
the North Carolina precedents and said: “It 
shows that the plaintiff was sitting on the 
end of a crosstie with his elbows on his 
knees and his head bent forward. Even if 
the engineer could or should have seen the 
plaintiff, there was nothing to indicate his 
obliviousness or that he would not heed the 
warning of the train’s approach. No doubt 
the engineer did see the plaintiff, and assumed, 
as he had the right to do up to the very 
moment of the impact, that he would use 
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his faculties for his own protection and 
leave the track in time to avoid injury.” 
(Cf. the Middleton case, supra.) 


Thus it is seen that the North Carolina 
court consistently holds that indulging in the 
all too popular pastime of sitting on a rail- 
road track will not form the basis of legal 
liability, since it is a position of “escapable 
peril.” 


Other leading North Carolina cases on 
the subject of escapable peril are Redmon 
v. Southern Railway Company,” Rives v. At- 
lantic Coast Line Railroad Company“ and 
Stover v. Southern Railway Company.” 


In the Redmon case it appears that the 
plaintiff’s intestate drove his car upon the 
tracks of the defendant in the daytime at 
a time and place where his vision was unob- 
structed and when at that instant a long, 
heavy train was directly approaching and 
dangerously near. Indeed, before he had 
travelled the distance between the rails, to- 
wit, four feet, eight and one-half inches, he 
was struck by the train. “The conclusion is 
irresistible that the train was dangerously 
near the crossing when the plaintiff's intes- 
tate, being at that time under no disability 
or no disadvantage, entered upon the track. 
We see no evidence in the record which 
tends to support the issue of last clear chance 
submitted by the trial judge and therefore 
hold that it was error to submit such an 


: ” 
issue, 


In the Rives case it appears that a pedes- 
trian was using a much frequented path 
across the track. A freight train was slowly 
moving on the northbound track. He was 
standing upon the southbound track wait- 
ing for the northbound track to clear. While 
thus standing on the southbound track, a 
fast passenger train rushed down upon him 
at the rate of fifty or sixty miles an hour 
without sounding the whistle or the bell in 
violation of an ordinance of the town. The 
pedestrian did not look in the direction from 
which the train was approaching and per- 
haps never knew what struck him. With re- 
spect to Last Clear Chance, the court said: 
“The doctrine does not apply when the 
contributory negligence of the injured party 
bars recovery as a matter of law. Other- 
wise contributory negligence would totally 
disappear.” In other words, as long as a 
person is in possession of his faculties and 


is committing an act of active negligence, 
the doctrine of last clear chance does not 
apply in North Carolina. 


In the Stover case, at the time the plain- 
tiff was struck by the train, he was either 
walking on the track, standing on the track 
or rising from a sitting position which he 
had assumed on the track to read a letter 
He was in full possession of his faculties, 
his sight, his hearing and his power of loco- 
motion. In part, the court said: “The plain- 
tiff was not only in possession of all of his 
faculties, but did nothing to put the defend- 
ants on notice that he could not or would 
not get out of the way of the oncoming 
engine or to render apparent that he was 
in any danger. The defendant had a right 
to assume up to the last moment that the 
plaintiff would step from the railway track.” 


Alabama and Idaho Cases 


By way of contrast we cite the cases of 
Southern Railway Company v. Sherill® and 
Branson v. Northern Pacific Railway Com- 
pany.“ 


In the Sherill case (Alabama), we find that 
the intestate had his back to the train until 
he reached the point of crossing and that 
he was unaware at all times, to the instant 
of collision, of the approach of the train. 
The Alabama court describes the duty of 
the engineer as follows: “The measure of 
duty is that of careful, prudent men in view 
of the imminence of danger. When peril 
appears, the engineer must use all means 
known to skillful men in his position to 
avert an accident.” It appears that existence 
of apparent danger of a grade crossing col- 
lision when discovered is sufficient evidence 
of peril to go to the jury. 


In the Branson case (Idaho), one John K. 
Peterson stopped his car on the railroad 
track. Peterson remained in the car and 
was killed, but the passenger in the car 
jumped and escaped injury. In part, the 
court said: “Under the doctrine of Last 
Clear Chance it was the duty of the engi- 
neer, seeing Peterson’s danger, or being so 
situated that he should have seen, to do all 
in his power to avoid injury og killing him.” 
In direct contrast to the Idaho case, we cite 
the case of Moore v. Atlantic Coast Line Rail- 
road Company,“ in which it was held that 
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the doctrine of Last Clear Chance does not 
apply to occupants of an automobile, If the 
occupants remain in the car and try to re- 
move it from the tracks rather than remove 
themselves from danger and, thereby, incur 
injury, such continuing acts of negligence 
bar their right of recovery under the help- 
less peril rule as it is applied in North 
Carolina. 

North Carolina, however, does not require 
that peril be discovered before the last clear 
chance doctrine will apply. If the peril is 
discoverable, and if it is helpless peril, then 
the defendant is liable.* 

Considerable litigation has risen in North 
Carolina over the question of whether the 
engineer could have seen the plaintiff in a 
position of peril in time to have stopped the 
train and to have avoided injyry. When the 
accident occurs on a long straight stretch 
of the track, there is usually no problem. 
However, when the point of accident is near 
an obstruction or is reasonably close to a 
curve, the question arises as to whether the 
train could have been stopped. 

In the case of Batchelor v. Atlantic Coast 
Line Railroad Company," a witness who had 
formerly worked for the railroad as fire- 
man, flagman, baggage master and conductor 
testified that in his opinion a train running 
at a speed of twenty or twenty-five miles 
an hour could be stopped in around fifty 
yards. He also said that air brakes are the 
means and appliances which are put into 
operation to stop the train, but that he knew 
about air brakes only by hearsay, and did 
not know how long it would take to apply 
them, as he never had been an engineer. 
The court said: “This testimony, in the 
absence of knowledge as to what length of 
time would be required to apply the brakes, 
amounts to no more than conjecture, and 
conjecture is not evidence.” 

In Miller v. Southern’ Railway Company,* 
it appears that the intestate’s automobile 
stalled at a grade crossing. The defendant 
offered expert testimony to the effect that 
the train could not possibly have been stopped 
after the engineer could have seen the plain- 
tiff in a position of peril. The court said: 
“A liberal interpretation of the testimony 
fails to disclese any evidence that the engi- 
neer could have stopped the train or pre- 
vented injury after he should have discovered, 
in the exercise of ordinary care, that plain- 


tiff's intestate was in a position of peril. 
Therefore, the issue of Last Clear Chance 
should not have been submitted to the jury.” 


Thus, it is seen from the Batchelor and the 
Miller cases that, in North Carolina, the en- 
gineer must have a clear view of the point 
of accident soon enough in the exercise of 
ordinary care to stop his train. 


Likewise, the plaintiff must prove that the 
injured person was on the track in a posi- 
tion of peril when the train was far enough 
away for the engineer to have seen him and 
stopped. 

In Justice v. Southern Railway Company,” 
where the engineer never did actually see 
anything and the body of the deceased was 
found by the tracks the next day, the court 
said: “Although there is evidence tending to 
show that if he had been down on the track 
a sufficient length of time the intestate could 
have been seen from the engine soon enough 
to have stopped the train and avoided run- 
ning over him, there is no evidence as to 
how long he had been in that condition. 
When last seen by anyone the intestate was 
to the side of the track some eight or ten 
feet, in a drunken condition. 


“ 


... It is just as reasonable and just as 
probable that the intestate staggered into 
the side of the moving train as it came by 
him, as it is that he was prone and appar- 
ently helpless on the track before the train 
reached him; and the burden is upon the 
plaintiff to do something more than balance 
probabilities.” 

These cases seem to be in line with the 
cases from other jurisdictions which follow 
the discovered peril rule: 


The state of Virginia is said to impose 
liability only in cases of discovered peril, 
but we note in the case of Chesapeake and 
Ohio Railway Company v. Jacobs,” the fol- 
lowing statement of the rule: “There is no 
duty upon the defendant to take active steps 
to stop the train until it discovered, or in 
the exercise of due care should have discov- 
ered, that the occupants of the coupe were 
in a position of peril.” [Italics supplied.] 


In contrast, compare Todd v. Cincinnati, 
New Orleans and Texas Pacific Railway Com- 
pany," decided in Tennessee. The court said: 


“In our view, Davies v. Mann .. . should be 
construed to relate .. . to some conscious act 
of misconduct on the part of the defendant 
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in succession.” In other words, the mere 
failure to exercise due care to discover peril 
will not cause the doctrine to be applied in 
Tennessee. In the Todd case we find that 
the plaintiff was standing on the railroad 
track entirely oblivious to danger. Further 
quoting, the court said: “The law will refuse 
to impose on the defendant in his behalf 
any other than the doctrine of actually dis- 
covered peril. His negligence is considered 
to be proximate in the chain of causation.” 
[Italics supplied. ] 


In the more recent Tennessee case of Hem- 
mer v. Tennessee Electric Power Company, 
the court reaffirmed its rule of discovered 
peril, saying: “It is seen that there is not 
only an absence of an averment in the decla- 
rations that defendant Ashley discovered the 
plaintiffs’ peril in time to have avoided 
the injury to them, but the averment that 
the defendant Ashley was operating said 
streetcar ‘without keeping a proper and rea- 
sonable lookout ahead’ tends to negative the 
thought that he (Ashley) discovered that 
the plaintiffs were in a perilous situation.” 


New York likewise holds that the Last 
Clear Chance doctrine does not apply un- 
less the engineer actually saw and under- 
stood the danger. (See Storr v. New York 
Central Railroad.) ® 


UHURU REELED 


Conclusion 


As stated before, we have not dealt at 
length with the logical difficulties of the 
doctrine of Last Clear Chance. As a prac- 
tical matter it is not very persuasive to a 
court which has consistently applied the 
doctrine to discoverable peril to argue that 
the engineer who did not look actually had 
no Last Clear Chance. We have pointed out 
how the doctrine is applied by the different 
jurisdictions in the hope that the cases dis- 
cussed may be of some help to the reader 
in analyzing a factual situation to discover 
how his jurisdiction will apply the doctrine. 
In any such case it is important to explore 
the possibilities of wanton and reckless con- 
duct, supervening negligence and proximate 
cause as permitting recovery in spite of 
plaintiff’s contributory negligence. Also, the 
litigant must examine the local cases to see 
if bad brakes and excessive speed may take 
the case out of Last Clear Chance. If help- 
less peril is required, what is helpless peril? 
Must the pedestrian be drunk, or prone, or 
unconscious, and may the engineer expect 
one sitting on the tracks to get up before 
the engine strikes him? This paper is a 
sketchy outline to point out some of the 
more important possibilities which always 
arise when a pedestrian or an automobile 


is struck by a train. [The End] 


FOOTNOTES 


1[15 CCH Negligence Cases 650] 165 F. (2d) 
907 (1948). 

?It is important to point out that although 
the scope of this paper is limited to the doctrine 
of Last Clear Chance, in practically any situa- 
tion giving rise to its application, several other 
labels may be applied which may give a different 
result. For example, there is always the possi- 
bility that the plaintiff who is admittedly con- 
tributorily negligent may argue that since 
defendent’s negligence was later in point of time 
that defendant was the proximate cause of the 
injury. (See 38 Am. Juris.. 724.) Conceivably 
proximate cause could be of advantage as well 
to the railroad because of the circular reasoning 
to which it is so well suited (see Green, Ra- 
tionale of Proximate Cause) i. e., where both 
plaintiff and defendant are negligent, the result 
is justified in terms of proximate cause. 

Closely akin to the Last Clear Chance and 
proximate cause escapes from contributory neg- 
ligence are intervening and supervening negli- 
gence which may be effectively applied where 
plaintiff's negligent act has already placed him 
in a position of peril, from which he cannot 
escape. Then the defendant’s supervening neg- 
ligence is said to insulate the plaintiff's original 


negligent act, and recovery is allowed in spite 
of contributory negligence. Sometimes super- 
vening negligence is treated as synonymous with 
Last Clear Chance. (See Words and Phrases 
Vol. 40, p. 767 and 38 Am. Juris. 900.) Of course, 
for good measure, the courts will say in such a 
case that the defendant was the proximate 
cause. (See Green, supra.) 

A third category into which plaintiff may push 
such a factual situation is defendant’s wanton 
and wilful negligence which will permit recovery 
in spite of his own contributory negligence. 
(See 38 Am. Juris. 854.) 

In any case where Last Clear Chance is ap- 
plicable, it is very important to consider care- 
fully the above mentioned possibilities as well 
as Last Clear Chance because they are used 
interchangeably in many cases. 
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# 201 N. C. 26; 158 S. E. 556 (1931). 

# See rules set forth in Middleton case, supra. 

47 196 N. C. 84, 1445S. E. 542 (1928). 

48 205 N. C. 17, 169 S. E. 811 (1933). 

# 219 N. C. 273, [5 CCH Negligence Cases 610] 
13 S. E. (2d) 553 (1941). 

5° 183 S. E. 221 (Virginia, 1936). 

$1 135 Tenn. 92, 185 S. W. 62 (1916). 

82139 S. W. (2d) 698 (Tennessee, 1940). 

53261 N. Y. 348 at 351, 185 N. E, 407 at 408 
(1933). 
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McFall Urges West Virginia Rate Regulation 


With West Virginia one of the three states that has not enacted a casualty 
and surety rating law during the moratorium granted by Public Law 15, John 
M. McFall, Vice President and Attorney of the United States Fidelity & Guar- 
anty Company, recently urged the West Virginia Association of Insurance Agents 
to have specific legislation enacted to comply with the Congressional ultimatum. 


He stated: 


“The only way to safeguard state supervision and to shield essential 


insurance activities from the Federal antitrust acts is to enact in each state laws 


regulating rates, 


laws permitting payment of commissions to brokers, 


where 


brokers are recognized, and laws prohibiting discriminations and unfair practices.” 
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The Statute of Limitations 








In Assignments of Life Policies 


By WILLIAM E. MOONEY 


‘TT aees is no more favorable collateral 
for a loan than a seasoned life insurance 
policy. Such a collateral loan is effected 
by an assignment or pledge, notice of which 
is usually filed with the company that 
issued the policy. A long period of time 
may ensue before the policy matures by 
its terms, the insured’s death, or the sur- 
render of the policy. In the meantime 
the assignment acts as a transfer of rights 
which the company must treat with due 
respect, 


The niceties between assignment and 
pledge have been obscured by numerous 
decisions of recent years. It is said that 
the assignment by way of collateral security 
is a pledge, 4 American Jurisprudence 230, 
note 1; that a pledge is a transfer by 
possession only, whereas an ‘assignment is 
a transfer of title, City National Bank v. 
Lewis, 74 Okla. 1, 176 Pac. 237 (1918). 


Insofar as this topic is concerned there 
does not seem to be any tendency of the 
courts to differentiate between assignments 
and pledges. Several of the states have 
specific statutes relating to pledges. Stat- 
utes generally provide that life insurance 
companies may lend to any policyholder 
the reserve value of the policy “for the 
payment of which loan the policy and 
profits therefrom shall be pledged.” There- 
fore, a policyholder would also be able to 
assign this right to a creditor. 


When the insurance company makes a loan 
on its own policy there is usually no ques- 
tion of assignment, as the transaction is 
on a debtor-creditor basis, or at least as 
part of the privileges of the policy con- 
tract. See Salvidge v. Mutual Life Insur- 
ance Company of New York, 195 Ia. 156, 
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191 N. W. 862 (1923); Page v. Detroit Life 
Insurance Company, 11 Tenn. App. 417 
(1929); see also Reliance Life Insurance 
Company v. Curlin, 272 Ky. 832, 115 S. W. 
2d) 296 (1938). 


Ordinarily, an assignment is not the same 
thing as a change of beneficiary. See 
Mutual Benefit Life Insurance Company v. 
Swett, 222 F. 200 (1915) and Taylor vw. 
Southern Bank & Trust Company, 227 Ala. 
565, 151 So. 357 (1933). Nor does it involve 
a question of insurable interest, unless it 
contemplates a transfer of more than the 
secured debt with accruing interest. 


Assuming that the assignment is valid, 
has been executed by the proper parties, 
and is given for an adequate consideration, 
the assignee, as well as the insurance com- 
pany, may be required to make decisions 
as to when and if the statute of limitations 
may have barred the assigned rights. 


The usual assignment of a life insurance 
policy is absolute in its terms and does 
not recite the nature or amount of the 
debt which it is intended to secure. The 
assignment may not be a collateral under- 
taking at all. May the insurer view these 
instruments with detachment, especially 
when it is obvious they are used as security 
for debts? The secured indebtedness may 
be represented by an opem account or a 
negotiable instrument; it may be for an 
amount greater or smaller than the ulti- 
mate value of the policy; the indebtedness, 
at the time of the assignment, may be 
nearing the end of the limitation period; 
or perhaps, the limitation period has already 
run. Later on, it may be that the original 
indebtedness has been paid but that the 
assignment has not been released. Statutes 
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of limitation may be waived, directly or by 
limitation. Consideration would have to 
be given to the place of contract; if the 
insured had moved to another jurisdiction. 
it would be necessary to decide which 
statute would apply. If the insurance com- 
pany were required to determine any of 
these contingencies and to act upon 
its conclusions, it would be undertaking 
a precarious task. 


Early Rule 


One of the early cases is that of 
Washington Life Insurance Company v. 
Gooding, 19 Texas Civ. App. 490, 49 S. W. 
123 (1898). Im this case the policy on the 
life of the husband, with the wife as bene- 
ficiary, was assigned to secure the husband’s 
debt. The debt became barred.by the stat- 
ute of limitations. The court held the 
assignment to be as surety for the payment 
of the note, and held that the wife could 
effectively plead limitation in any legal pro- 
ceeding brought by the owner of the note 
to realize upon the security for the purpose 
of satisfying the barred debt. 


William E. Mooney 


Then the case of Conway v. Supreme 
Council, 131 Cal. 437, 63 Pac. 727 (1903), 
137 Cal. 384, 70 Pac. 223 (1904), was decided 
to the same effect. At this time, California 
was in the throes of indecision over this 
problem, as in 1903, following the Conway 
decision, there was a decided dispute 
between the Supreme Court Commissioners 
and the Supreme Court. In Mutual Life 
Insurance Company of New York v. Pacific 
Fruit Company, 142 Cal. 447, 76 Pac. 67 
(1903), the Supreme Court Commissioners 
decided that “courts of equity will not lend 
affirmative relief for the purpose of enabling 
parties to recover property mortgaged or 
pledged, without the parties first pay the 
debt for which the pledge or mortgage is 
security, even though the debt be barred 
by the statute of limitations.” However, 
on rehearing before the Supreme Court, it 
was decided that by virtue of the sections 
of the Civil Code of California declaring 
a lien extinguished by lapse of time “the 
pledgee who has been guilty of such laches 
as to allow his remedy upon the principal 
obligation to become barred loses his lien,” 


The ruling in the Washington Life Insur- 
ance Company case, supra, was later over- 
ruled by the Texas courts. See Harde v. 
Germania Life Insurance Company, (Tex. 
Civ. App.) 153 S. W. 666 (1913); Cockrill 
v. Southwestern Life Insurance Company, 
(Tex. Civ. App.) 103 S. W. (2d) 399 (1937). 
The California ruling also has been re: 
pudiated, but by a divided court, in 
Puckhaber v. Henry, 152 Cal. 419, 93 Pac. 
114 (1907), where it was held that a pledgee 
could not recover possession of the pledged 
property without paying the debt, although 
the debt be barred by the statute of limita- 
tions. The court distinguished the Conway 
case, supra, stating that the facts in that 
case did not indicate that the claimants 
were in possession of the insurance policy, 
nor that they had anything more than a mere 
equitable lien. Later, the leading case of 
Bridge v. Connecticut Mutual Life Insur- 
ance Company, 167 Cal. 774, 141 Pac. 375 
(1914), established the rule in California to 
the effect that the tolling of the statute 
of limitations will not affect the assignment. 


Barred Debt, But Valid Assignment 


Some courts have tied themselves into 
legal knots in an endeavor to apply the 
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limitation statute and at the same time 
give effect to the assignment. Thus the 
theory has evolved that when the debt 
is barred, no affirmative action may be 
taken by reason of the assignment, but 
that negatively the assignment is good. 
This idea is best expressed in the case of 
Mitchell v. Auto Owners Indemnity Under- 
writers, 19 Cal. (2d) 1, 118 Pac. (2d) 815 
(1941), where the court said “The effect 
of this section [the section referring to 
limitations] is to prevent a pledgee 
from taking affirmative action to enforce 
his pledge lien for the purpose of collecting 
a barred principal indebtedness. . . . The 
bar of the statute of limitations, however, 
affects the remedy only and does not impair 
the obligation. Accordingly, although the 
pledge lien is extinguished and the affirma- 
tive action of foreclosure thus lost, the 
pledgee nevertheless has the negative right 
to retain the pledged security until the 
principal obligation has been satisfied.” 


In Pollock’s Adm’r v. Smith, 107 Ky. 509, 
54 S. W. 740, (1900), it was said: “It is 
well settled that the court will not require 
the pledgee to release a pledge while his 
debt is unpaid. to hold that he 
[the pledgee] was barred by limitation . . . 


[would] be to destroy the very right that 
the parties contracted for.” 


This rule has been adhered to in several 
states. See Hill v. Bush, 192 Ark. 181, 90 
S. W. (2d) 490 (1936); Williams v. Bank, 
72 Md. 441, 20 Atl. 191 (1890); Hancock 
v. Franklin Insurance Company, 114 Mass. 
155 (1873); New York Life Insurance Com- 
pany v. Kansas City National Bank, 171 Mo. 
App. 479. 97 S. W. 195 (1906); Bush v. 
Kansas City Life Insurance Company. (Mo.) 
214 S. W. 175 (1919); Rawles v. American 
Mutual Life Insurance Company, 27 N. Y. 
282 (1863): Charlotte National Bank v. 
Mutual Benefit Life Insurance Company, 210 
N. C. 140, 185 S. E. 648 (1936); Potter Title 
and Trust Company v. Berkshire Life In- 
surance Company, 156 Pa. Super. 1, 39 Atl. 
(2d) 268 (1944), specifically approved in 
Priester v. Milleman, 161 Pa. Super. 507, 55 
Atl. (2d) 540 (1947), which is not an in- 
surance case; Connecticut Mutual Life In- 
surance Company v. Dunscomb, 108 Tenn. 
724, 69 S. W. 345 (1902); Livesay v. First 
National Bank of Lockney, (Tex. Civ. 
App.) 57 S. W. (2d) 86 (1933); Smith v. 


Schoellkopf, (Tex. Civ. App.) 68 S. W. (2d) 
346 (1934). See also DuBrutz v. Bank of 
Visalia, 4 Calif. App. 201, 87 Pac. 467 (1906). 


Neither Debt Nor Assignment 
Barred 


The rule, in effect in other jurisdictions, 
is that the continued existence of the pledge 
or assignment suspends the running of the 
statute of limitations. This is well ex- 
pressed by the court in the case of Harde v. 
Germania Life Insurance Company, (Tex. 
Civ. App.), supra: “This interest in the 
policy became payable . . . only when the 
policy became payable; and the original 
indebtedness having been merged in the 
policy and becoming a part thereof, which 
could only be paid when the policy was 
payable, it would follow that the limita- 
tion would not run against the original 
indebtedness.” 


In Wagner v. Mutual Life Insurance Com- 
pany of New York, 88 Conn. 536, 91 Atl. 
1012 (1914), the court held that the giving 
of the security waived the operation of the 
statute of limitations and operated as 
an unequivocal acknowledgement of the 
existence of the debt. 


In First National Bank v. Security Mutual 
Life Insurance Company, 283 Mo. 336, 222 
S. W. 832 (1920), it was held that the right 
to plead the statute of limitations was 
a privilege personal to the debtor or to 
those standing in privity with him. In 
addition, a suit by an assignee against an 
insurance company to recover the proceeds 
of an assigned life insurance policy is not 
a suit on the debt, but on the policy, and 
“Limitation did not begin to run until 
the policy matured.” 


In Nebraska it has been held that the 
fact that the statute has barred a personal 
action on a guaranty of a note does not 
in any way release or impair the assignee’s 
equitable lien on the proceeds of the assigned 
fire insurance policy. See Hyde v. Hartford 
Fire Inswrance Company, 5 Neb. U. 149, 97 
N. W. 629 (1903), again adhered to in 
Re Reynolds’ Estate, 131 Neb. 557, 268 N. W. 
480 (1936). 

When courts conclude that the original 


indebtedness is barred by the statute of 
limitations, there is always the possibility 
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that they will conclude that the lien of the 
pledge is also extinguished. See Robinson 
v. Exchange National Bank, (Okla.) 28 F. 
Supp. 244 (1939). However on a rehearing 
this court changed its opinion, 31 F. Supp. 
350 (1940), and held that the “pledgee 
continues to have the right to retain pos- 
session of such property and to collect 
upon pledged collateral.” See also Mutual 
Life Insurance Company v. Pacific Fruit 
Company, supra, which was criticized in 
Puckhaber v. Henry, supra. 


Assignee May Be Entitled 
to Policy Surplus 


Several courts have concluded that when 
the debt has long been barred by the statute 
of limitations the assignment would be 
complete to the whole of the policy assigned. 
See Guardian Life Insurance Company v. 
Rosenbaum, 280 F, 861 (1922). In Charlotte 
National Bank v. Mutual Benefit Life Insur- 
ance Company, supra, the court concluded 
that the assignee could hold the surplus 
proceeds as against the personal representa- 
tive of the insured. 


However, the more equitable rule would 
seem to be the one expressed in Hancock v. 
Franklin Insurance Company, supra, where 
it was held that: “If, therefore, the note 
to the defendants was outlawed [which 
need not be determined] upon the collection 
of the bond held as collateral, the proceeds 
went to the payment of the debt and the 
balance was money belonging to the plain- 
tiff and could be recovered in an action 
for money had and received. The statute 
of limitations would begin to run against 
such action from the time when the de- 
fendants received the money.” 


Rule in Louisiana 


If Metropolitan Life Insurance Company 
v. Haack, (La.) [8 CCH Life Cases 732] 
50 F. Supp. 55 (1943), is to be considered 
authoritative, the state of Louisiana adheres 
to the rule that the statute of limitations 
bars both the debt and the assignment of 
collateral for the payment thereof. This 
court considered the Bush v. Kansas City 
Life Insurance Company and First National 


Bank v. Security Mutual Life Insurance 
Company cases, both supra, and refused to 
follow them. While the assignment in the 
Haack case was very informal the court 
held the interpleader action, having been 
filed in Louisiana, was governed by the 
Louisiana rule of prescription, and barred 
both recovery on the debt and on the 
purported assignment. 


Effect of Loss of Insurable Interest 


The doctrine respecting the insurable in- 
terest of a creditor which depends on a debt 
against which the statute of limitations 
has run is that the debtor is released from 
his legal, but not moral, obligation to pay 
the debt and that the creditor still has 
an insurable interest to the extent of the 
debt and the premiums or assessments paid 
to keep the policies alive. See Livesay v. 
First National Bank of Lockney, supra, 
Texas Comm. of Appeals. 


Recovery of Policy by Insured 


Under such rule as announced in 
Connecticut Mutual Life Insurance Com- 
pany v. Dunscomb, supra, it would not be 
possible for the insured to recover his policy 
from the insurance company on the ground 
that the debt for which it was deposited 
or pledged was barred by the statute of 
limitations. See also Potter Title & Trust 
Company v. Berkshire Life Insurance Com- 
pany, supra, to the same effect. 


Conclusion 


It is therefore to be seen, that, except 
for the state of Louisiana, the general rule 
now is that if the original debt has been 
affected by the statute of limitations 
a proper assignment of a life insurance 
policy as collateral for payment thereof is 
not affected thereby. It is indeed fortunate 
that the early contrary decisions have been 
corrected and that most courts are in 
agreement. It is not difficult to imagine 
the chaos that would have resulted if 
the lien of these policy assignments were 
extinguished when the debt became barred. 


[The End] 
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State-Sponsored 


CASH SICKNESS PLANS 


By LESLIE P. HEMRY 


MR. HEMRY, WHO IS VICE PRESIDENT AND GENERAL 
COUNSEL OF THE AMERICAN MUTUAL LIABILITY IN- 
SURANCE COMPANY, DELIVERED THIS PAPER BEFORE 
THE CASUALTY ACTUARIAL SOCIETY RECENTLY 


HE TITLE of this discussion is wrong. 

It should be the one word POLITICS. 
An appropriate subtitle might be “Social 
Security or Social Insurance.” Notice care- 
fully the word “or’; the two are very 
different things. As a sub-subtitle, “state- 
Sponsored Cash Sickness Plans” fits very 
nicely. Returning now to the main title, 
let us see just what it means. “Politics” 
has been defined as “the doctrine of the 
possible, the attainable.” Now just what 
has been possible and what has been at- 
tained in the fields of social security and 
social insurance? The vital distinction 
which I draw between the two is that 
an actuarily sound premium is necessary in 
order to have insurance of any kind; social 
security need not trouble itself with actu- 
arial science or actuaries at all. Some 
might be unkind enough to argue that this 
alone is a sufficient reason to choose social 
security in preference to social insurance. 
In my position, I would be a cad to 
accept any such argument, so I vigorously 
assert my preference for social insurance. 


First Social Insurance Program— 
Workmen's Compensation 


The first program to be attained in this 
country was workmen’s compensation. Be- 
ginning in 1911, spreading rapidly between 
1912-19, and finally becoming universal only 
last May with the passage of the Mis- 
sissippi act, this program may properly be 
called one of social insurance. Even the 
seven monopolistic and eleven competitive 
state funds charge an insurance premium 
for this coverage. Furthermore, work- 
men’s compensation insurance can be gen- 


erally classified as a private enterprise sys- 
tem since private insurance has around 
eighty per cent of the total business. 


Unemployment Compensation 


The next important program to be at- 
tained started in 1931, in Wisconsin when 
the legislature passed an Unemployment 
Compensation Act. This was followed 
four years later by the federal law which 
bribed, penalized, coerced or persuaded all 
the states to pass laws conforming to the 
federal pattern in the short space of two 
years. To the extent that experience rat- 
ing is permitted, as is done in most states, 
and to the extent that such experience 
rating is actuarially defensible—this is sub- 
ject to some question—this program may 
be classified as one of social insurance. 
Since all of the states use monopolistic 
state funds for this purpose, it is clearly 
a socialistic rather than a private enterprise 
system, 

The same federal Social Security Act 
which contained the unemployment com- 
pensation blueprint also created a nation- 
wide old-age benefits plan. No one maintains 
that the taxes provided for in this plan 
are actuarily adequate, so this is another 
social security plan on a socialistic, rather 
than a private enterprise, basis. 

There are other social security programs, 
such as old age assistance, aid to blind, 
etc., but these need not be considered at 
this time. 

So now we have three important na- 
tionwide social insurance or social security 
programs: workmen’s compensation, un- 
employment compensation and old-age bene- 
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fits. The first is entirely the concern of 
the individual states in conception and 
operation, the second is a combination 
federal-state matter, and the third is wholly 
federal. The first is carried forward pre- 
dominantly by private enterprise, while the 
last two are conducted by monopolistic 
governmental funds. One, the first, is 
clearly social insurance; one, the last, is 
clearly social security; and one is in doubt. 
In spite of these differences, however, there 
is One important thing which all three have 
in common. This is the political pattern 
which preceded their nationwide adoption. 
The pattern in each case consisted sub- 
stantially of four steps: 

1. Talk, agitation, speeches and articles; 

2. Introduction of bills in legislature; 


3. Study of bills and proposals by special 
boards and committees and recess commis- 
sions; 


4. Enactment of legislation. 


Political Pattern 
of Cash Sickness Insurance 


Now let us see how far this political 


pattern has developed in the field of cash 
sickness insurance. I think we can take 
judicial notice of step number one. The 
fact that the subject has been agitated, 
talked about and written about requires no 
argument. 


On step number two the facts are not 
so generally known and may be surprising 
to some. Since 1939, I would estimate 
that some three hundred bills on this sub- 
ject have been introduced in perhaps twenty 
state legislatures. This year only a few 
state legislatures met, but in 1947, fifty bills 
were presented to sixteen legislatures. I 
feel perfectly safe in predicting that 1949 
will see more, rather than fewer, such bills 
introduced. 


Step number three has been taken in 
some eight or ten states. Official studies 
were authorized by the legislatures in such 
important states as New York, Massachu- 
setts (two reports), New Jersey (two re- 
ports), New Hampshire, Maryland and 
Illinois. Two of the nation’s most respected 
research organizations, the National In- 
dustrial Conference Board and the Brook- 
ings Institution, have recently made extensive 
studies of the problem. Last fall a com- 


mittee of the Interstate Conference of 
Employment Security Agencies, which is 
the national organization of . unemploy- 
ment compensation administrative officials, 
published a lengthy report on the subject. 
The chairman of this committee was Paul 
Raushenbush of Wisconsin, and its report 
has been widely circulated. Many other 
studies and reports could be mentioned. 
But it is probably sufficient to say that 
the amount of literature of the field is 
enormous, and when further studies are 
now suggested, some people say, “It has 
been studied to death, let’s act!” 


Recent Legislation 


The fourth and final step—legislation— 
hasn’t been taken in many places, but even 
so, makes a rather impressive record. 


(1) In 1942, the state of Rhode Island 
passed a cash sickness law. It was and 
is a monopolistic state fund law, and the 
employees pay the entire cost. While this 
fund has had its vicissitudes and a rather 
chequered financial career, I know of no 
serious talk of abolishing it or even per- 
mitting private insurance to compete with 
the state fund. 


(2) In 1945, California became the second 
state to pass a cash sickness law. This 
law also placed the entire cost on the 
employee and stopped just short of being 
a monopolistic state fund. This “stopping- 
just-short” consisted of a last minute in- 
sertion in the law of a provision permitting 
employers to insure or self-insure if they 
met a number of rather stiff requirements. 
One of these requirements is that such 
insurance shall not result in “an adverse 
selection of risks against the state fund”’— 
whatever that may mean. In order to 
stick to my main subject, Politics, I must 
forego the pleasure of even stating the 
arguments supporting my conviction (which, 
incidently, is shared by many others) that 
any California type law contains the seeds 
of extinction of private insurance. 

(3) In 1946, Congress passed a Dill 
amending the Social Security Act which 
made some 600 million dollars which was 
then in Washington available to nine states 
for the purpose of paying cash sickness 
benefits. This money consisted of employee 
contributions under state unemployment 
compensation laws. The states with the 
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largest amounts available are California 
with $319,000,000, New Jersey with more 
than $200,000,000, Rhode Island with 
$32,000,000, Alabama with $25,000,000, Ken- 
tucky with $16,000,000, and Massachusetts 
with $8,500,000. As the Raushenbush Re- 
port remarked, “Those are rather tidy 
nest-eggs with which to launch state sick- 
ness compensation programs,—and may well 
be used for that purpose in due course.” 


(4) In 1946, the same Congress passed 
the so-called Crosser Act. Under this law 
railroad employees are now receiving cash 
sickness benefits out of the Railroad Un- 
employment Compensation Fund—another 
monopolistic state fund. A strenuous, but 
unsuccessful, effort was made to repeal this 
law before any benefits were paid. 

(5) Early last year the Nevada legislature 
passed a bill making cash sickness benefits 
payable out of the Unemployment Com- 
pensation Fund—another monopolistic state 
fund. This bill was rushed through the 
legislature so fast that not only insurance, 
but practically everyone, was caught flat- 
footed. Fortunately, the governor of Nevada 
vetoed the bill. 

(6) The New Jersey legislature has com- 
pleted the action necessary to place on its 
statute books a cash sickness law. The 
bill, while starting out as a California type 
proposal, has been changed to something 
entirely different. The similatity between 
the California and the New Jersey laws is 
that both provide for state funds, but also 
permit employers and employees to insure 
in private insurance companies. The im- 
portant difference is that whereas in Cali- 
fornia the employee pays the entire cost 
through a flat, nonvariable one per cent 
payroll tax, in New Jersey the cost is 
divided between the employer and the em- 
ployee, and the employer’s contribution is 
variable both upward and downward de- 
pending upon the actual cost of the in- 
dividual risk. In New Jersey, if an employer 
and his employees elect to go into the 
state fund, the initial contribution is three- 
quarters of one per cent of covered wages 
by the employees and one-quarter of one 
per cent by the employer. This employer 
contribution, however, is subject to ex- 
perience rating down to as low as one- 
tenth of one per cent or up to as high 
as three-quarters of one per cent. Thus, 


New Jersey becomes the first state to 
adopt a social imsurance rather than a 
social security approach to this problem. 


Massachusetts Case 


One “near miss” is worth mentioning. 
In Massachusetts this year nine cash sick- 
ness bills—seven monopolistic state fund 
bills and two private insurance bills—were 
introduced in the legislature. Similar bills 
introduced in previous years had had little 
attention paid to them. The public hearing 
was rather perfunctory; labor favored, but 
didn’t expect to pass, the state fund bills; 
organized employers and insurance vigor- 
ously opposed all the proposals; and the 
only supporter of the private insurance 
bills was the author of one of them. The 
committee reported adversely on all bills; 
so far as I know no real lobbying was 
done by labor or anyone else. With this 
background, the actual vote in the legis- 
lature may be quite significant as to what 
is possible or attainable. In the House the 
vote on one of the state fund bills was 
ninety-one in favor and one hundred and 
seven against; in the Senate it was fifteen 
in favor and twenty against. A change 
of nine House votes and three Senate 
votes would have passed the bill. It should 
also be noted, however, that one of the 
private insurance bills was defeated by 
practically the same vote in the House. 


No Partisan Issue 


The foregoing has been merely a factual 
report. In order to have a fairly complete 
picture, an observation and four opinions 
may be helpful. 


The observation is that this is not a 
strictly partisan Democratic-Party-versus- 
Republican-Party issue. While a Demo- 
cratic governor and legislature passed the 
Rhode Island law, a Republican governor 
and legislature passed the California law. 
While a Republican governor and legisla- 
ture passed the New Jersey bill, a Demo- 
cratic governor and legislature turned down 
the proposal in Alabama. While a Demo- 
cratic Congress passed the Crosser Act, a 
Republican Congress refused to repeal it. 
While some of the Recess Commission stud- 
ies were authorized by Democratic legis- 
latures, others were authorized by Republican 
legislatures. 
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The opinions are: 


(1) The Committee on Related Programs 
of the Interstate Conference of Employ- 
ment Security Agencies (the Raushenbush 
Committee, previously referred to) in its 
report on sick-pay benefit legislation dated 
October 1, 1947, stated: “It seems clear 
that the case for compulsory legislation in 
this field is too strong to be denied for 
long; and that sickness compensation will 
be provided for American wage earners 
generally—by law—within the next 5 or 
10 years.” It is worthy of notice that all 
the members of this organization are politi- 
cal appointees. 

(2) Within the last year the Republican 
governor of an important industrial state 
has said that, in his opinion, if the states 
do not enact such legislation—and thus 
occupy the field—the Congress will take 
action regardless of which political party 
is in control. 

(3) A prominent industry spokesman 
said last year, “The problem is grave and 
the demand that something be done to solve 
it is most likely to bring about some 
legislation.” 

(4) Another opinion which has_ been 
voiced by many people is that: “Come 
the next depression” and a Congress pri- 
marily interested in relief measures and 
social insurance, passage of Wagner-Mur- 
ray-Dingel Bill type legislation is inevitable. 

So much for the attainability or possibil- 
ity of such legislation. Let us now look 
at the other side of our “political coin”: 
the unattainability or impossibility of wide- 
spread legislation in this area. 


Is Such Legislation Inevitable? 


Those who argue that legislation is not 
inevitable argue: 

First, that this is no new question. 
Some such laws have been in effect in 
Germany since 1883, in England since 1911, 
and in a large number of other countries 
for various periods of time. But the United 
States has not seen fit to go along. 


Secondly, that the New Deal, neither at 
its Rooseveltian height nor at its Truman- 
ian depth of Congressional control, has 
not been able to enact the Wagner-Murray- 
Dingel Bill. 


Thirdly, that this kind of legislation is 
at best state socialism, at worst commu- 
nism, and that the United States will 
never embrace such a plan. 


Fourthly, that the 1946 Republican po- 
litical victory strongly suggested, passage 
of the Taft-Hartley Act confirmed, and the 
Republican prospects for 1948 prove beyond 
doubt that the long-term trend in the 
United States is away from social-labor 
legislation, rather than in the direction of 
more such legislation. 


And finally, that voluntary insurance in 
this area is growing so rapidly, soon all 
honest people will admit there is no need 
for such legislation. 


These, then, are some of the political 
factors and arguments involved in this 
issue. They point in exactly opposite di- 
rections. Without choosing between the 
extremes it is important to know what 
political groups, or groups capable of exert- 
ing political influence, are involved. Speak- 
ing very generally, organized labor favors 
state cash sickness laws (and also the 
Wagner-Murray-Dingel Bill), and employ- 
ers and insurance companies are opposed. 


Now let us see where the two opposing 
forces come out in the event the “politics” 
of the situation produces one result or the 
other. 


Interest of Groups 


If legislation is inevitable, labor gets 
what it has requested. If the legislation 
can be and is defeated, labor has lost noth- 
ing except the time spent in trying to pass 
it. So labor has everything to gain and 
nothing to lose by sticking to its present 
position. There is also some evidence to 
indicate that labor believes “time is on its 
side”; that the longer it waits, the better 
are its chances to get the Wagner-Murray- 
Dingel Bill from Congress or monopolistic 
state fund bills from state legislatures. 

On the other hand, employers and in- 
surance companies cannot win unless they 
are right in assuming that they can defeat 
such legislation—and do defeat it. If they 
are wrong in this assumption—and legisla- 
tion is inevitable—they lose not only on 
principle, but, because of their opposition, 
are in no position to influence the kind 
of legislation which is enacted. This result 
was demonstrated in Rhode Island, in 
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California and in the passage of the Crosser 
Act. If there were little or no difference 
between the worst possible and the best 
possible law on this subject, the difference 
in the kind of legislation enacted wouldn’t 
matter much. The facts are, however, that 
there is a tremendous difference. In fact, 
the difference is so great that very sub- 
stantial elements of both employers and 
insurers favored the bill proposed by the 
New Jersey Post-War Economic Welfare 
Commission in 1946 while unanimously 
opposing a Rhode Island type law. 


Thus it is of paramount importance that 
employers and insurance companies come 
up with the right answer on the question 
of whether or not some legislation is pos- 
sible or attainable or inevitable. If such 
legislation can be defeated permanently, the 
present position of employers and insurers 
is sound politically. If such legislation 
cannot be defeated permanently, then the 
sooner employers and insurance companies 
join in designing and urging a program 
which is consistent with our free enterprise 
system and is economically and politically 
feasible, the greater are their chances of 
success. At the present time employers and 
insurance companies could unquestionably 
write and pass reasonably satisfactory pri- 
vate enterprise bills in several states. If 
they wait until their united opposition can 
be outvoted, the resulting legislation will 
probably be disastrous, not ohly to them, 
but to the public at large. 


It was undoubtedly reasoning somewhat 
along the lines just indicated which 
prompted one of industry’s keenest students 
of this problem, Harry Waltner of the 
Standard Oil Company (New Jersey), to 
answer the question: “Would you fight the 
passage of these laws and possibly have 
undesirable laws passed, or agree with the 
basic principle and endeavor to obtain 
satisfactory laws that will help put good 
private plans into effect?” in the following 
way: 

“It appears to be the wisest course for 
business to cooperate fully with the agencies 
that are trying to develop these programs. 
If industry will apply its ability to this 
problem, something much better can develop 
from it. The problem is grave and the 


demand that something be done to solve 
it is most likely to bring about some 
legislation. 


“I think we erred in not being in a 
stronger position when some of the other 
social insurance laws were passed. While 
some industry groups made very valuable 
contributions to the development of those 
programs, industry in general declined to 
participate. 

“IT would urge you to become fully ad- 
vised about these problems and then work 
with the commissions and agencies who are 
studying them. You will generally find 
them to be pretty sound groups that 
welcome constructive advice.” 


Predicted Consequences 
of Such Legislation 


I would like to point out briefly a few 
of the more important effects on employers 
and insurers that enactment of a Wagner- 
Murray-Dingel type bill or a Rhode Island 
type cash sickness bill would have. 


1. If a Wagner-Murray-Dingel type bill 
is passed, such a huge, powerful federal 
bureaucracy will be created that our politi- 
cal freedom will be threatened. 

ae -assage of such a bill will, either 
initially or eventually, result in the sociali- 
zation of medicine, and the quality of 
medical service will deteriorate. 

3. Under such a bill the present em- 
ployer-employee relationship will be split 
by the intervention of a federal government 
agency whenever an employee becomes sick. 

4. The cost of such a bill to an individual 
employer would be enormous and would 
bear no relationship to the actual cost of 
caring for his own employees. 


5. A Wagner-Murray-Dingel type bill 
would probably eliminate all group acci- 
dent, health and hospitalization insurance 
and substantially reduce the demand for 
individual accident and health insurance. 
It would probably, initially or very shortly 
thereafter, eliminate all workmen’s com- 
pensation insurance. It would probably be 
extended later to include death benefits 
and thus substantially reduce the market 
for industrial—and even ordinary—life in- 
surance. If all medical and hospital ex- 
penses, plus loss of wages, are paid to 
everyone regardless of fault from a federal 
fund, the necessity for automobile and 
other liability insurance is greatly lessened. 
Taking all of these things together, na- 
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tionalization of the entire insurance busi- 
ness will probably be urged as the next 
logical step. 

6. Passage of a Rhode Island type law 
with its monopolistic state fund would 
deny to employers and employees the bene- 
fits of free competition in securing insur- 
ance for the hazard covered. Private 
insurers would thereby be ousted from a 
field which they have developed and legiti- 
mately occupy. 


7. As in the Wagner-Murray-Dingel Bill, 
a Rhode Island type law requires the intru- 
sion of a state agency into the employer- 
employee relation. 


8. Under both a Rhode Island type law 
and the Wagner-Murray-Dingel Bill an 
employer’s right to self-insure his non- 
occupational accident and health hazard 
or institute salary continuance plans is 
either eliminated or drastically curtailed. 

9. Government operation of any busi- 
ness is subject to rigidities, political pres- 
sure, abuse and resulting inefficiencies. 

10. Governmental preemption or na- 
tionalization of all or a part of the insurance 
business will lead to similar steps in other 
businesses. 


Private Enterprise Plan Favored 


While the foregoing effects are generally 
pointed at the interest of employers and 
insurance companies, obviously many of 


them are of great interest to employees and 
the public in general. Suffice it to say 
in this regard that the burden of argument 
can easily be sustained in proving that a 
private enterprise plan rather than a mo- 
nopolistic fund plan—whether state or fed- 
eral—is far superior from the standpoint 
of employees and the public, as well as 
employers and insurers.’ It is far from 
certain that labor union officials accurately 
reflect the views of a majority of their 
members when they insist on monopolistic 
state funds. 


Again I quote from Harry Waltner’s 
speech before the American Management 
Association last year. “In conclusion, may 
I urge that this problem be given careful 
study. It is one which merits all the 
energy, ability, and capacity that business 
can bring to it. One of our difficulties has 
been that we have left to the college pro- 
fessors and social workers the job of formu- 
lating and advancing solutions to these 
problems. If business will apply its abil- 
ity to them, I am quite certain that we 
will come out with something that will 
be worth-while and that will be practical 
and efficient. And if we do not do that, 
we can blame only ourselves for what we 
get in the way of legislation in this field.” 

The only thing I would add to these 
remarks is this: In studying this problem, 
don’t overlook POLITICS—“the doctrine 
of the possible, the attainable.” [The End] 


—_—S 


Progress in Tennessee on Private Medical Coverage 


The Tennessee Medical Association met recently with representatives of 
several insurance companies interested in writing medical insurance in Tennessee. 


The matters of fees, benefits and commissions were discussed. 


It is predicted 


that another meeting will be held shortly at which time schedules will be sub- 


mitted and companies asked to submit specimen policies. 


Such policies will be 


designed for individuals in the lower income brackets and will cover hospital and 
physician’s charges for surgery. Ordinary medical coverage will also be avail- 


able for an additional premium. 
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Opinions here and there: 


“The Attorney General Says—” 


FRATERNAL CHANGES OVER 
TO STOCK COMPANY 


A fraternal benefit society submitted to 
the Bureau of Insurance of the State 
Department of Commerce for considera- 
tion and approval a proposed plan to con- 
vert to a stock life insurance company. 
The Director of Commerce asked the At- 
torney General to rule as to what effect 
the conversion would have on the present 
authority of the fraternal benefit society 
to operate on the contingent endowment 
plan. The effect of such a conversion is 
described in Section 242, Title 28, Code of 
1940, which provides that the converted 
corporation shall be deemed in law to be 
a continuation of such fraternal benefit 
society, whether the reorganization and 
conversion shall have been accomplished by 
the formation of a new corporation or by 
the amendment of the certificate of in- 
corporation of the former society. This 
section also provides that “the converted 
corporation shall succeed to and become 
invested with all and singular the rights, 
privileges theretofore belonging to 
such fraternal benefit society; and all 
rights, privileges, and all and every 
other interest, shall thereafter be:as effectu- 
ally the property of such reorganized and 
converted corporation as they were of the 
former fraternal benefit society.” Conse- 
quently, the conversion of the fraternal 
benefit society into a stock life insurance 
company would have no effect on its present 
authority to operate on the contingent 
endowment plan.—Opinion of the Alabama 
Attorney General, June 7, 1948. 


FIRE INSURANCE 
ON COUNTY BRIDGE 


For more than two years a county had 
been carrying $50,000 of fire insurance on 
a creosoted wooden bridge, paying the pre- 
mium out of the gasoline fund. The State 
Examiners raised the question of the legal- 
ity of this insurance and payment of the 
premium from the source. The Attorney 
General advised that by Title 23, Section 
43, Code of Alabama, 1940, a county gov- 
erning body possesses original and un- 
limited jurisdiction in relation to the es- 
tablishment, maintenance and construction 
of roads and bridges in the county. Title 
51, Section 657, Code of Alabama 1940, 
as amended by Act Number 20, General 
Acts 1943, provides that the county’s part 
of the gasoline tax shall be used exclusively 
for the construction, maintenance, super- 
vision and policing of the public roads and 
bridges in the respective counties. Con- 
sequently, the county governing body has 
unlimited jurisdiction as to the expending 
of the gasoline tax funds received by it as 
long as these funds are expended exclusively 
in the construction, maintenance, super- 
vision and policing of roads and bridges in 
the county, and may pay premiums for 
fire insurance on a county bridge from 
such funds.—Opinion of the Alabama At- 
torney General, June 15, 1948. 





RURAL SCHOOL DISTRICT— 
COMPENSATION PREMIUMS 


A rural 
issued 


high school 
school 


district voted and 
house building bonds for 
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the construction of new buildings and the 
remodeling of existing buildings. The 
school board hired its own foreman and 
workmen. The question arose as to whether 
or not the school board could pay for the 
premiums on workmen’s compensation from 
either the bond money or from regular 
school funds. The Attorney General 
pointed out that the erection of school 
buildings by a school district was held to 
be a governmental function and that the 
district is not subject to pecuniary loss or 
liability by reason of injuries sustained by 
persons in connection with the erection 
of such buildings. Therefore, the authority 
in Article 2827 to pay insurance premiums 
does not include authority to pay for such 
insurance. There are cases holding that 
the fact that cities are not included within 
the provisions of the workmen’s compen- 
sation law will not preclude them from 
entering into a contract insuring their 
employees on the same basis as employees 
are insured under the Act, and, having 
entered into such a contract, the insurer is 
estopped to assert the lack of authority 
on the part of a city to make such a 
contract as a defense to a suit by an 
employee injured thereafter. The Attorney 
General expressed no opinion as to the 
liability of an insurance company to an 
employee of any school district which took 
out such insurance, notwithstanding its 
want of authority, for the reason’'that the 
insurance companies are estopped to ques- 
tion the power to contract.—Opinion of 
the Texas Attorney General, June 28, 1948. 


TAXABILITY OF MACHINES 
VENDING INSURANCE 


The Associated Aviation Underwriters 
have coin-operated machines that vend ac- 
cident insurance policies in various airports. 
The question arose as to whether such a 
machine was taxable under Article 7047a-2. 


The Attorney General replied: “Such 
coin-operated machine is not taxable under 
subdivision (d) of Article 7047a-2 in that 
an insurance policy is not included within 
the meaning of ‘merchandise, commodities, 
confections or music’.” Subdivision (e) of 
said Article covers “skill or pleasure coin- 
operated machines,” defining them as every 
coin-operated machine when used or ca- 


pable of being used for amusement or 


CUUALELEUETE TUALATIN 


pleasure or for any other purpose other than 
the dispensing or vending of “merchandise or 
music” or “service” exclusively. The At- 
torney General thought it evident that 
under subdivision (e), where the legislature 
used the phrase “for any other purpose,’ 
it intended to tax all coin-operated machines, 
except those which dispense or vend mer- 
chandise or music, which are taxed under 
subdivision (d), or “service” exclusively. 
Since it dispenses or vends “service” ex- 
clusively, the insurance vending machine is 
exempt from taxation under the provisions 
of Article 7047a-4.—Opinion of the Texas 
Attorney General, June 3, 1948. 


ASSESSMENT PROVISION MUST 
STATE MAXIMUM PREMIUM 


The Insurance Commissioner submitted 
the assessment provision of a policy to the 
Attorney General, inquiring whether in 
order to comply with Section 56-1417 it was 
necessary for the policy to limit the amount 
of the assessment or liability that could 
be imposed against a member. The policy 
read as follows: “A membership fee and 
other initial charges to be fixed by the 
Board of Directors shall be paid by the 
applicant at the time of making application 
for insurance. The Board of Directors 
shall levy on the policyholders such as- 
sessments as, based on the amount insured 
and the class of property and hazard 
covered, may be necessary for losses and 
expenses and may include lawful additions 
to the reserve fund.” Section 56-1417 re- 
quires that the maximum premium payable 
by any member be expressed in the policy 
or in the application for insurance. Such 
maximum premium may be a cash premium 
and an additional contingent premium not 
less than the cash premium, or may be 
solely a cash premium. The language of 
the policy did not comply with the statu- 
tory requirement that the maximum pre- 
mium payable by the member be expressed 
in the policy.—Opinion of the Georgia At- 
torney General, May 19, 1948. 


PERMISSIBLE TERM 
OF TEMPORARY LICENSE 


Subdivision 4 of Section 120 of the New 
York Insurance Law provides that a tem- 
porary license may be issued for a term 


‘ 
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not exceeding ninety days from the death 
of a deceased and that the superintend- 
ent may, in his discretion, renew such 
license or licenses for an additional term 
or terms of ninety days each, not exceed- 
ing in the aggregate fifteen months. It 
had been the practice of the department 
not to issue any renewal of a temporary 
license which would expire more than fif- 
teen months from the date of death of a 
licensee. However, an attorney strongly 
urged that the superintendent had the 
right to issue renewals of temporary licenses 
for an aggregate term not in excess of 
fifteen months from the date of issuance 
of the first temporary license under the 
provision cited. The Attorney General was 
of the opinion that the department had 
correctly interpreted and applied subdivi- 
sion 4 to limit the aggregate period during 
which a temporary license and renewals 
are effective to fifteen months from the 
date of death of a deceased licensee. It 
was clearly not the intention of the legis- 
lature to permit that limitation to be 
extended by delay either in the application 
for or in the issuance of temporary licenses. 
—Opinion of the New York Attorney Gen- 
eral, July 1, 1948. 


GROUP INSURANCE 
FOR HIGHWAY DEPARTMENT? 





Does the State Highway Department 


have the authority and power to enter 
into a group accident and health insurance 
contract with an insurance company for and 
in behalf of its employees? Although 
Subsection 2, Section 14 of Chapter 18 of 
Title 36, Oklahoma Session Laws 1941 (36 
O. S. Supp. 1947), permits any insurance 
company authorized to write accident and 
health insurance in Oklahoma to issue 
group accident and health policies, which 
are defined in Subsection 1 of Section 14 
as “that form of accident and health in- 
surance covering, with or without members 
of their families, not less than twenty-five 
employees, or members, written under a 
master policy issued to any governmental 
corporation, unit, agency or department 
thereof, where officers em- 
ployees or classes or department thereof, 
may be insured for their individual benefit,” 
the Attorney General pointed out that 
there is no statute which authorizes the 
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Department of Highways, the State High- 
way Commission, the State Highway Di- 
rector, or any other state department or 
agency to enter into group accident and 
health insurance contracts for employees. 
—Opinion of the Oklahoma Attorney Gen- 
eral, May 21, 1948. 


INSURERS’ LIABILITY 
FOR INTEREST 
ON ABANDONED PROPERTY 


Subsequent to the effective date of Ar- 
ticle VII of the Abandoned Property Law 
on June 1, 1944, certain insurers incor- 
porated under the laws of other states 
commenced litigation in New York in 
which they sought both a temporary and 
permanent injunction restraining the State 
Comptroller from enforcing the provisions 
of the statute which provide a procedure 
whereby every year every life insurance 
company to which the statute applies must 
file a report with the Comptroller setting 
forth the abandoned property held by it, 
following which it must publish a list of 
this abandoned property in a newspaper, 
and subsequently must pay over to the 
Comptroller all the unclaimed property speci- 
fied in the report. During the pendency 
of the litigation, the insurance companies 
withdrew their application for a temporary 
injunction upon the assurance that they 
would be granted a time extension within 
which to file the reports required by statute, 
the extension to last until the final deter- 
mination of the litigation, which occurred 
on May 3, 1948, when the United States 
Supreme Court denied a petition for re- 
argument of the case which had been 
decided by that Court on March 29, 1948, 
in favor of the State Comptroller. The 
question arose whether, upon making pay- 
ments to the Comptroller pursuant to the 
statute, the companies must pay in- 
terest om such amounts from the dates 
when the sums otherwise would have been 
payable under the terms of the statute to 
the date of actual payment. The Attorney 
General responded: “When the provisions 
of Section 703 are examined in the light 
of the requirements of Sections 701 and 
702, it becomes apparent that these three 
sections constitute an integrated procedure 
for the disposition of abandoned property 
in the possession of these life insurance 
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companies. The references in Section 702 report and publication have been made the 
to the next succeeding September tenth requirement of payment under Section 703 
and to the abandoned property specified does not become effective.” Since no notice 
in ‘such report’ appear to presuppose that or report had been made, payment never 
the statutory report and publication re- became due so as to justify the imposition 
quired by Sections 701 and 702 have al- of interest charges.—Opinion of the New 
ready been made. Accordingly, until such York Attorney General, June 29, 1948. 


Nuisance Claims Under Extended Coverage 


It is expected that something will be done in the near future to relieve those 
companies writing extended coverage from the number of nuisance and main- 
tenance claims that have confronted them in recent years. This form of cover- 
age, which was originally intended as a catastrophe coverage has scarcely had 
time to develop itself statistically as such with the number of small claims that 
have been presented to the insurers. Though it was in existence before the hurri- 
canes of 1938 and 1944 struck the East Coast, it has become most popular in that 
area since that date with the result that with every type of storm that has struck, 
claims have come in for such minor items as ripped-off shingles and damaged water- 
spouts. In such cases the claim adjustment cost is in excess of the claim. It is 
the considered opinion of experts that a form of deductible should be applied to 
this coverage in order to permit insurers to build up a reserve and experience for 
the catastrophic events for which the coverage was designed. 


No Additional Limitations on Suicide Clause. 


Where the New York Insurance Law, Section 155 (2), declared, “No policy 
issued or delivered in this state shall contain any provisions which excludes liability 
for death caused in a certain specified manner except as follows: (b) A clause 
excluding liability of the company beyond the amount of reserve less any indebted- 
ness on the policy for death due to suicide occurring within two years from the 
date of issue of the policy,” and the company added the expression “while sane or 
insane” which addition was approved by the Superintendent of Insurance, the 
Court of Appeals held in a case where the insured committed suicide twenty-four 
hours prior to the expiration of the two-year contestability period, that the addi- 
tional wording inserted by the company with the approval of the Superintendent 
was ineffective and that the clause in the policy must be interpreted as if the statu- 
tory exclusion clause were the only proviso of the policy. The exclusion is effective 
only where insured is sane at the time of suicide. Franklin v. John Hancock Mutual Life. 
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HANDLING 
OF THE SLOW AGENCY 





By Jonathon C. Bunge 
of Lees & Bunge, 
La Crosse, Wisconsin 


REVIEW of the adjudicated cases is 
C\ convincing proof that the company-agent 
relationship under any circumstances is 
fraught with numerous questions. When an 
agent’s failure to pay his accounts compels 
the company to take some form of action 
for its protection, questions defining the ac- 
tual legal relationship, duties and liabilities 
of the parties become pressing and burning 
problems to the company. 


Problems Manifold 


The problems involved in the settling or 
collecting of an agent’s account are mani- 
fold. They involve not only the question 
of the disposition of such assets as the agent 
may have and the application of the pro- 
ceeds on the obligation, but also the preser- 
vation of the agency’s principal asset—its 
good will. The agency, if its good will can 
be retained to some extent, not only is 
worth more for purposes of sale and collec- 
tion of the company’s account, but also may 
be of even greater value as a source of 
future business in the community. 

In many cases, the collection of the 
agency’s account involves many collateral 
problems of the company’s own making. In 
our experience, companies, in the instance 
of established agencies which have done a 
substantial amount of business, are slow to 


Insurance 
Round Table 


close or sell them out even if such a course 
may be relatively simple and involve little 
danger for the company. Presumably this 
arises from the companies’ reluctance to 
terminate a source of substantial business. 
Usually the companies resort to a device, 
the exact legal nature of which, in our 
opinion, is beyond description, commonly 
termed “putting an agency in committee.” 


“Agency in Committee”’ 


This is an effort to have the agent con- 
tinue to operate under the authority and 
guidance of a group of special or state com- 
pany agents acting in behalf of all com- 
panies in that agency, in the hope that the 
old accounts will be paid from the agency 
profits and the loss of this source of busi- 
ness may be avoided. From our observa- 
tion, the net result of such action is to take 
an already complicated legal relationship 
and multiply it into a nightmare of unlim- 
ited complications coupled with hazard. A 
substantial number of unknown dangers are 
added in the relationship of the “committee” 
to the companies and the companies to each 
other. It should be remembered that in 
the absence of the death of a wealthy uncle, 
such an arrangement usually necessitates 
the companies’ having to do something to 
collect their accounts anyway, but not know- 
ing what, or to what extent, they can do 
anything. Too, when we speak of hazards 
under such circumstances, we mean only 
hazards to the company, as the agent is 
usually insolvent and, unfortunately, apt to 
feel he has nothing to lose in any action he 
may wish to take. 
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As we have seen, it is in the desire to 
preserve what are undoubtedly the princi- 
pal assets of an agency, its good will, iden- 
tity and capability for future business, that 
companies are so often persuaded to try to 
find some method for collecting their ac- 
counts that will keep these assets intact. 
The practical theory of the committee agree- 
ment is, we believe, that it is a method 
whereby the companies can acquire this 
good will in the event that final liquidation 
is necessary, and yet give the agent an op- 
portunity to pay off the account. 


Mechanics of Such Agreements 


The legal theory of these documents, in 
our opinion, defies identification. The me- 
chanics of the arrangement are to have the 
agent execute a document which might be 
interpreted variously as a mortgage, an out- 
right assignment, an assignment for benefit 
of creditors, an employment contract or a 
bill of sale. Let us quote verbatim certain 
portions of such an agreement with which 
we had occasion to deal recently: 


6 the party of the first part does 
hereby agree and does hereby assign and 
set over to the said parties of the second 
part, in addition to the renewals, expiration 
rights, outstanding accounts of his fire busi- 
ness on said books, the office books and 
records, renewals, expiration rights, out- 
standing accounts, including the good will 
of said business, and the right to solicit at 
expiration and to write any and all business 
on his said books of his casualty business,— 
the understanding being that if he fails to 
keep current the balance of both fire and 
casualty companies in the agency, that is to 
say, cause the same to be paid within fifty 
(50) days from the end of the month in 
which said business is written, . . . then 
he hereby shall be considered as having as- 
signed all his right, title and interest to the 
business by him possessed in his agency . . . 
and the parties of the second part shall have 
the unqualified right to sell the expirations, 
books, records and good will of the agency 
business under the same terms and condi- 
tions as provided for in the hereinbefore 
mentioned agreements, the proceeds of such 
sale to be applied to the indebtedness owing 
to the said fire insurance and/or casualty 
companies. 

eee 


“The party of the first part specifically 
agrees that for the purposes as hereinbefore 
set forth the parties of the second part shall 
be considered to have and possess good and 
sufficient title to the assets as described, 
and that any title thereto by them con- 
veyed to any purchaser of said assets shall 
be absolute and free and clear from any 
claim of the party of the first part, his heirs 
or assigns. 

eee 


“IT IS FURTHER UNDERSTOOD 
AND AGREED between the parties hereto 
that the party of the first part shall devote 
his full time and attention to the business 
of the insurance agency as an employee of 
the parties of the second part, and shall re- 
ceive as full compensation for his services 
the sum of Twenty-five and no/100 Dollars 
($25.00) per week, which arrangement shall 
continue until such a time as the parties 
of the second part may determine, and which, 
at their will, may be terminated forthwith 
and without notice.” 


Let us look at a few of the problems that 
would inevitably arise in the event that the 
company wanted to enforce its “rights” under 
any agreement containing the above phrases. 


Problem of Consideration 


To start with fundamentals, is there a 
consideration for the agreement, assignment 
or mortgage? If so, what is it? Let us say 
it is the past-due account. Does the agree- 
ment, if an assignment, satisfy the old ac- 
count? If the assets were sold pursuant to 
it, do the companies have any right to col- 
lect a deficiency from the agent? If a mort- 
gage, must the company comply with the 
foreclosure laws? Has the agent the abso- 
lute right to repay, or could the companies 
decline payment and “keep” the assets? Does 
the creditor company give up all other rights 
to payment, for example, if the agent indi- 
vidually incurred other substantial liabilities 


or assets? 


Responsibility of Trustees 


If the trustees, in behalf of the companies, 
are the actual owners of the agency, what is 
their responsibility in the conduct of the 
business? Are they accountable if the agency 
fails by reason of poor management? Are 
they liable to third party claimants, includ- 
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ing companies in the agency that have not 
joined in the agreement? Can the agent, as 
an employee, incur liabilities for which the 
companies, his principal, are liable? 

Finally, is such an agreement an assign- 
ment for benefit of creditors and as such, 
must it and the trustees comply with the 
various state laws pertaining to such assign- 
ments? 

The apparent inconsistencies in the agree- 
ment do not mean that it is poorly drawn. 
They arise, in our opinion, by reason of 
the unusual result which the companies are 
trying to accomplish, and, above all, by rea- 
son of the peculiar assets with which the 
companies are trying to deal. 


Object of the Insurer 


The companies obviously do not want to 
have the responsibilities of absolute owner- 
ship; they do not want to actually own the 
business or run it, but they are very desirous 
of controlling certain assets which are pecu- 
liarly associated with ownership and can be 
controlled only by the owner. Good will, 
expirations, future premiums and commis- 
sions, and the agency name are not subject 
to mortgage any more than is cash. But 
the agreement, we believe, is the result of 
an effort to subject such assets to a lien or 
mortgage to the companies. The result is 
a hybrid arrangement which only further 
complicates an already uncertain situation. 
It appears that neither a straight assignment 
nor a straight mortgage would meet the 
companies’ needs in these situations and that 
each of such arrangements holds serious 
objections. 


As we have indicated, it is our opinion 
that it would be an impossibility to draw 
a proper agreement in these cases—that is, 
an agreement which would determine the 
relationship of the parties to any degree of 
certainty and under which the company 
could act with the desired control without 
fear of incurring serious and multitudinous 
liabilities. The very uncertainty of the legal 
aspects of a company-agency relationship, 
both as a matter of law and as a matter 
of facts which are subject to instantaneous 
change and complication, makes the drawing 
of such an agreement with any degree of 
certainty an impossibility. We submit that 
the companies would be infinitely better off 
with no agreement. Then, at least, they 
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could put the agent into bankruptcy without 
fear of retribution. 

What is needed in such cases, it is appar- 
ent, is a device which will, by its very nature, 
define the responsibilities, the liabilities and 
the duties of all the parties involved. Cer- 
tainly nothing can be gained by keeping all 
parties in a state of ignorance as to what 
and where they stand, as is the case under 
such agreements. A device which defines 
the rights of the parties as a matter of law 
and which gives the companies those things 
in which they are principally interested is, 
of course, desirable both for the companies’ 
protection and their invulnerability. 


Suggested Remedy— 
Holding Corporation 


As we see it, the companies must have 
complete control of, if not ownership or 
unqualified access to, all of the assets of 
the agency, tangible and intangible, with 
the opportunity for the agent to retain such 
ownership in the event the account is paid. 
It occurs to us that the creation of a cor- 
poration to retain all of the agency’s assets, 
including the name, good will, etc., would 
eliminate the painful necessity of ever hav- 
ing to determine, at the peril of substantial 
damages being assessed against the com- 
panies, what the relationship is or to whom 
the various assets belong. The corporation 
would own everything, whether it was sub- 
ject to a mortgage, a lien or otherwise. The 
agent would be the employee of the corpo- 
ration. Thus, he would have no direct nego- 
tiations or transactions with the companies, 
eliminating the hazard of many claims he 
might or might not have. Under such cir- 
cumstances, failure to account for sums could 
mean only one thing—embezzlement from 
the corporation. 

Opportunity for the agent to re-acquire 
his business upon payment of the past-due 
account could be handled either by an option 
to purchase the corporate stock or by the 
agent’s giving the companies a note payable 
in stipulated installments with all the stock 
of the corporation being delivered to the 
companies as collateral to secure the note. 
Foreclosure of all the agent’s rights would 
then, of course, be simple. It would be done 
by expiration of the option, for failure to pay 
installments provided for under the terms 
of the option, or by foreclosure of the stock 
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collateral for failure to make the stipulated 
payments on the note. In this manner the 
companies would acquire all of the assets 
of the company automatically, with no op- 
portunity for legalistic altercation. Further- 
more, the only change in the continued 
operation of the business would be the dis- 
missal of the agent as an employee, and the 


agency stock could be sold to such persons 
as the companies saw fit under circum- 
stances to be of the greatest value. All ques- 
tions between the companies and the agents 
would thus be reduced to whether or not 
the agent was guilty of embezzlement, he 
owning nothing of which he could be ille- 
gally deprived. [The End] 


er 


High School Driver Education 


Julien H. Harvey, manager of the Accident Prevention Department of the 
Association of Casualty & Surety Executives recently presented Governor Walter 
W. Bacon of Delaware a plaque in recognition of the progress of that state during 
the past year in the field of high school driver education. A year ago the Associa- 
tion sponsored a system of awards, in the belief that systematic instruction for 


young people is necessary to the future control of traffic accidents. 


In addition 


to the State of Delaware, awards were also presented to North Dakota, Wiscon- 
sin, Arizona, Illinois, Massachusetts, New Jersey, Virginia, and West Virginia. 


Policies Are ‘‘Goods Produced for Commerce” 


Insurance policies are “goods produced for commerce” within the meaning 
of the Fair Labor Standards Act, according to CCA-2 in the recently handed- 


down decision of Darr v. Mutual Life Insurance Company. 


{| 15,620. 


The Fox Hound 


15 CCH Lasor CAsEs 


Judge Siler of the Kentucky Court of Appeals recently had the occasion 
to discuss a hunter’s property in his foxhound in the following terms: “In 
the great fraternity of fox hunters, a man’s hound is a pearl of considerable 


price. 


A common man may freely enjoy without tax or ticket the open air 


symphony of the melodious harmony of a pack of hounds on a cool clear 


night and therein find that life is good if not somewhat glorious. 


He often 


recognizes the distinct voice of his own dog and takes pardonable pride in 


the leadership of that dog running out there ahead of all the rest. 


He does 


not need psychic power to know that ‘Old Queenie’ is really leading the whole 


outfit. 


The hound that runs the bushy-tail with enthusiasm is just a little 
lower in the fox hunter’s affections than his children . . 


. the hound is worth 


its price and there is always a ready market for the ugliest flopear that ever 
ran a ridge, provided it has the skill, staying qualities and power to deliver 


the goods in a real race.” 
NEGLIGENCE CASES 769. 


Tennessee Valley Authority v. Stratton, 15 CCH 
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COLLISION ON ARMY BASE 


(OHIO) 
e Applicability of guest statute 


Plaintiff wife was a guest-passenger in 
a private automobile being driven over a 
thoroughfare within the limits of an army 
air base owned by the United States. A 
collision occurred between the automobile 
and a United States Army truck. The 
driver of the car in which plaintiff was 
riding demurred to the petition on the 
ground that it did not allege willful or 
wanton misconduct. Plaintiff contended 
that the guest statute refers only to injuries 
or death of guest-passengers on public 
roads or highways and that the place where 
plaintiff was injured was subject to per- 
missive use by the army authorities and 
was a private driveway on private property. 
Assuming that plaintiff was correct in her 
claim as to injury on a private thoroughfare, 
the court could not subscribe to the rest 
of her argument. The guest statute is 
wholly silent with respect to the location 
where willful or wanton misconduct must 
take place. Judgments for defendant were 
affirmed.—Kitchens et al. v. Duffield. Ohio 
Supreme Court. May 19, 1948. 29 CCH 
AUTOMOBILE CASES 635. 


McGhee, Rowe, Evans, F. J. Collopy, for 


-Appellants. 


Vorys, Sater, Seymour & Pease, George E. 
Frater, for Appellee. 


PASSENGER 
STANDING NEAR VEHICLE 


(OHIO) 


e Driver backing 
Guest statute construed 


Plaintiff and defendant’ attended a social 
gathering with some other women. Pre- 
paratory to beginning the return trip, the 
women entered the car. Since defendant 
was having difficulty locating her key, 
plaintiff alighted from the car, stepping 
about two feet away from it. The car 
had been left in reverse gear, and without 
releasing the brake, defendant stepped on 
the starter with the result that the car 
moved backward a short distance, striking 
and injuring plaintiff. Defendant moved 


for a directed verdict on the ground that 
plaintiff failed to show any willful or wan- 
ton misconduct on defendant’s part and 
that the transportation was covered by the 
guest statute. The court construed the 
words “in or upon said motor vehicle” as 
used in the Guest Statute as being limited 
to the requirement that the person trans- 
ported be in or upon the motor vehicle in 
which he is being transported. Since plain- 
tiff was neither in nor upon defendant's 
automobile at the time she was injured, 
she was not a guest of defendant within 
the meaning of the statute. Judgment for 
plaintiff was affirmed—Eshelman v. Wilson. 
Ohio Court of Appeals, Montgomery 
County. April 26, 1948. 29 CCH Auto- 
MOBILE CASES 647. 

Hyers, Leyland & Patterson, Dayton, Ohio, 
for Plaintiff, Appellee. 


Landis, Ferguson, Bieser & Greer, Dayton, 
Ohio, for Defendant, Appellant. 


INSURANCE AGENT 
EN ROUTE TO OFFICE 


(ALABAMA) 
@ Minor injured 
Respondeat superior 


The minor plaintiff was struck by an 
automobile, owned and being driven by a 
salaried agent of defendant insurance com- 
panies. Defendants allowed the agent $5 
a week for the use of his personal car 
while working his rural debit. The acci- 
dent occurred at 7:20 o’clock on Friday 
morning while the agent was on a direct 
route from his home to the branch office, 
where he was expected to make his weekly 
report between 7:30 and 8:00 o’clock in 
the morning. The agent had on his person 
applications for insurance that he had taken 
the previous day and approximately $100 
which he had collected during the week 
and which he was to turn in to the com- 
pany. He also had his partially completed 
report of the week’s activity. The acci- 
dent did not occur within the debit where 
the agent was authorized to represent his 
employer, and the only duties which he was 
to perform on the day of the accident 
were to have occurred in the office. Affirm- 
ing a judgment for defendants, the court 
held that an employee using an automobile, 
whether belonging to his master or to 
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himself, in going to and from work, is on 
a mission of his own.—Smith v. Brown- 
Service Insurance Company et al. Alabama 
Supreme Court. May 20, 1948. 29 CCH 
AUTOMOBILE CASEs 621. 

Frank L. Parsons, 1008 Frank Nelson Build- 


ing, Hal W. Howard, Massey Building, Bir- 
mingham, Alabama, for Appellant. 


Lange, Simpson, Robinson & Sommerville, 
1029 Frank Nelson Building, Birmingham, Ala- 
bama, for Appellees. 


HAZARDOUS CROSSING 


(MISSOURI) 


@ Railroad crossing collision 
Wanton conduct 





The decedent drove a truck onto a 
hazardous Illinois crossing where the ve- 
hicle was struck by defendant’s passenger 
train, which was being operated at a speed 
of seventy miles per hour. Although the 
evidence did not support an inference that 
there existed either a particular or malicious 
intention to injure the decedent, the evi- 
dence supported an inference that there was 
an intention to run trains through the 
town at seventy miles per hour without 
equipping the particular crossing with a 
proper protective device, and that the rail- 
road, with knowledge of the hazardous 
situation and numerous fatal accidents 
which had occurred there, had failed for 
so long to install stich a device that it was 
conscious that injury would result to some 
traveler because of such failure, but was 
indifferent to the consequences. Judgment 
for plaintiff was affirmed.—The Baltimore 
and Ohio Railroad Company v. Felgenhauer, 
Admr. United States Circuit Court of 
Appeals, Eighth Circuit. May 19, 1948. 
29 CCH AutomosiLe Cases 595. 

Rudolph J. Kramer, Bruce A, Campbell, John 
C. Roberts, Fred W. Schwarz, for Appellant. 


B. Sherman Landau, Louis E. Miller, for 
Appellee. 


GOVERNMENT CAR STOLEN 


(NEW YORK) 
e Garage’s liability 





Plaintiff and defendant entered into a 
written agreement under which defendant 
agreed to furnish storage and garage facili- 


ties for automobiles of the Alcohol Tax 


Unit for a stated consideration. Markey, 
an employee of the Alcohol Tax Unit, 
drove a government car to defendant's 


garage for overnight storage. At that pre- 
cise moment, it was not feasible to drive 
the car inside the garage, and defendant’s 
agent instructed Markey to place the car 
across the street from the garage. It -was 
the custom, with which Markey was famil- 
iar, to put the ignition keys on a desk in 
the garage if it was not possible to move 
the car from the street into the garage at 
that time. On prior occasions, Markey 
had always locked the ignition and doors, 
but this time he omitted to do so. The 
car was stolen and never recovered. Dis- 
missing the government’s action to recover 
for its loss, the court held that the proxi- 
mate cause of the loss was Markey’s negli- 
gence in leaving the car on the street with 
the ignition key in the lock and the doors 
unlocked.—United States of America v. 
Van Cortlandt Garage, Inc. United States 
District Court, Southern District of New 
York. April 22, 1948. 29 CCH AvutTomo- 
BILE CASES 594, 


United States Attorney, for Plaintiff. 


Robert E. Dempsey, 1 Rugsbey Park, Peeks- 
kill, New York, for Defendant. 


BLINDING SPOTLIGHTS 
CONCEAL HAY BALER 


(VERMONT) 
e Contributory negligence 


Defendant’s opposing vehicle, traveling 
over the center line, sideswiped plaintiff's 
hay baler attached to and towed by a 
tractor operated by plaintiff. The tractor 
had two spot lights three and one-half 
feet from the ground. The left front end 
of the hay baler extended at least five feet 
beyond the tractor lights. It had no light 
upon it, but a spotlight located under the 
tractor seat was so directed as to shine 
upon the part of the hay baler that pro- 
jected out to the left of the tractor. De- 
fendant was blinded by the tractor lights 
and did not see anything in the road be- 
hind the tractor until it was too late to 
avoid a collision. Reversing a judgment 
for plaintiff, the court held that he was 
contributorily negligent as a matter of law 
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in driving his tractor equipped with blind- 
ing spotlights for headlights while he towed 
an unlighted hay baler, the front end of 
which extended five feet to the left of the 
tractor lights——Labrecque v. American 
News Company. Vermont Supreme Court. 
Filed May 4, 1948. 29 CCH AUTOMOBILE 
CAsEs 612. 

Hubert S. Pierce, Newport, Vermont, for 
Plaintiff. 


Arthur L. Graves, Frederick G. Mehlman, St. 
Johnsbury, Vermont, for Defendant. 


REFUSAL TO SETTLE CLAIM 


(WISCONSIN) 


e Insurer’s liability 
Bad faith 


Defendant insurance company had issued 
liability coverage to plaintiff, with a limit 
of $45,000 for the death of or bodily in- 
jury to a single individual. Such risks 
were reinsured in another company in all 
amounts in excess of $5,000. One Zamec- 
nik was struck by falling plates while the 
insured truck was being unloaded. His 
spinal cord was completely severed, causing 
complete motory and sensory paralysis be- 
low the point of the break and requiring 
his hospitalization for the remainder of 
his life. The insurer’s agent refused to 
"compromise the suit before trial for an 
amount within the policy limits, and 
the trial resulted in a judgment against the 
insured in the amount of $62,500. The 
insured then brought suit against the in- 
surer to recover the amount of the judg- 
ment in excess of the policy limits on 
the ground that the company exercised 
bad faith in refusing to settle the suit. 
Affirming the judgment for the insured, 
the court ruled: “When one man with 
the power to make decision persists in a 
refusal to entertain a compromise, contrary 
to the considered judgment of the lawyers 
representing all the parties interested in 
the litigation, a serious question arises as 
to his honesty and good faith. Assuming 
that he had a right to make the best 
settlement possible for his company, yet 
he was under a corresponding obligation 
to protect the interests of the insured.”— 
Royal Transit, Inc. v. Central Surety & 
Insurance Corporation. United States Cir- 





cuit Court of Appeals, Seventh Circuit, 
June 1, 1948. 29 CCH AvuTOMOBILE CAsEs 
655. 

Eugene Wengert, Leo J. Landry, Milwaukee, 
Wisconsin, for Plaintiff, Appellee. 


Marcus A. Jacobson, Glenn R. Dougherty, 
Suel O. Arnold, Milwaukee, Wisconsin, for De- 
fendant, Appellant. 


MERCHANT SEAMAN 
INJURED IN BELGIUM 


(PENNSYLVANIA) 


@ Federal Tort Claims Act 
“Foreign country” construed 


Straneri, a merchant seaman, sustained 
a severe depressed fracture of the skull 
when a vehicle driven by a member of the 
United States Army, with the permission 
of his superior officers, swerved into the 
lane in which Straneri was riding in the 
Port of Ghent, Belgium, and collided with 
his motorcycle. A year later, as a result 
of the injuries and their consequences, 
Straneri took his own life. The decedent’s 
administrator brought suit under the Fed- 
eral Tort Claims Act. Section 421 (k) of 
the act provides that it does not apply to 
any claim arising in a foreign country. 
Sustaining defendant’s motion to dismiss 
the complaint, the court held that by 
“foreign country,” Congress meant all lands 
other than those for which it is the supreme 
legislative body, that’ is, all lands not 
within the boundaries of the United States 
or its territories and possessions, irrespec- 
tive of the degree of control the executive 
branch of the United States government 
might otherwise exert over them.—Stra- 
neri, Admr. v. United States of America. 
United States District Court, Eastern Dis- 
trict of Pennsylvania. March 31, 1948. 
29 CCH AvutTomosiLe CAseEs 612. 


EMPLOYEE 
DRIVING TRUCK TO LUNCH 


(NEBRASKA) 


e Insurer’s liability 
Omnibus coverage 
An eight-year-old boy recovered a judg- 


ment against Gryva for injuries sustained 
when he was struck by a truck operated 
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by Gryva. The minor then sought to re- 
cover the amount of the judgment from 
the insurance company which had issued 
coverage on the truck to Gryva’s employer. 
Gryva had been instructed more than once 
that the truck was to be used only on 
company business. His supervisors did not 
know that he was using the truck at the 
time of the accident; he had not asked 
permission that noon to take the truck to 
go to lunch; hence, specific permission was 
neither denied nor granted. The court ruled 
that defendant proved that the actual use 
was not with the permission of the named 
insured. Consequently, Gryva was not an 
additional insured under the omnibus clause 
of the policy. Judgment for plaintiff was 
reversed and the cause dismissed.—Witt- 
hauer, etc. v. Employers Mutual Casualty 
Company. Nebraska Supreme Court. Filed 
May 20, 1948. 29 CCH AutomosiLe CASES 
626. 
Joseph H, McGroarty, for Appellant. 
John A. McKenzie, for Appellee. 


STUDENT BUS DRIVER INJURED 


(LOUISIANA) 


® Insurer’s liability 
Scope of employment 





All of the buses operated by defendant 
Barnett were driven by students of South- 
western Louisiana Institute, who in return 
for their services were given free transporta- 
tion from their homes to school or had 
the cost of their transportation partially 
reduced. When plaintiff, one of the student 
drivers, entered the bus on the day in 
question, he requested another driver to take 
his place as he wished to study for an 
examination. En route the driver lost con- 
trol of the bus, as a result of which plain- 
tiff was injured. Defendant insurer carried 
a public liability policy on the bus, which 
also covered the driver of the bus and 
saflone operating the bus with the permis- 
sion of the insured. The policy did not 
cover injury to or death of any employee 
of the insured while engaged in the employ- 
ment of the insured, or while engaged in 
the operation, maintenance or repair of the 
automobile. Inasmuch as plaintiff was not 
acting in the course and scope of his em- 
ployment at the time of the accident, he 


had a right of action against defendants. 
Judgment for plaintiff was reduced and 
affirmed.—Moss v. St. Paul-Mercury In- 
demnity Company et al. Louisiana Court 
of Appeal, First Circuit. June 11, 1948. 
29 CCH AuToMoBILE CAsEs 968. 

Stafford & Pitts, Alexandria, Louisiana, for 
Defendant, Appellant. 


Kibbe & Bailey, Abbeville, Louisiana, for 
Plaintiff, Appellee. 


CUSTOMER'S PASSENGER 
RETURNS FOR PACKAGE 


(OHIO) 


e Garage’s liability 
Applicability of guest statute 


Plaintiff was a guest-passenger in an 
automobile which the operator temporari- 
ly parked in defendant’s garage. Having 
left a package in the automobile, plaintiff 
returned to the garage to get the package. 
She was directed to enter another auto- 
mobile, operated by a garage attendant, to 
be transported to a point near the car 
containing the package. During plaintiff’s 
transportation within the garage, the car 
in which she was riding collided with a 
part of an elevator. The guest statute 
relieves the owner, operator or a person 
responsible for the operation of a motor 
vehicle from all liability for the injury or 
death of a gratuitous guest unless caused 
by willful or wanton misconduct, and ap- 
plies when the motor vehicle is being oper- 
ated on either a private or public avenue 
of travel. Judgment for defendant was 
affirmed.—Kilgore v. The U-Drive-It Com- 
pany. Ohio Supreme Court. May 19, 1948. 
29 CCH AvtTomosiLe Cases 646. 

Cowan & Adams, Russell Bothwell, for Ap- 


pellant. 
Collis Gundy Lane, for Appellee. 


“WARNING” UNDER 
HUMANITARIAN DOCTRINE 


(MISSOURI) 


® Railroad crossing collision 
Crossing warning given 
Duty to give emergency blasts 


Plaintiff sought recovery for the wrong- 


ful death of her husband, who was killed 
at a crossing when a train operated by 
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defendant struck the truck in which he 
was riding. The case was submitted to 
the jury under the humanitarian doctrine 
on the issue of warning. The issue as 
framed was not the familiar one of whether 
or not a whistle was sounded, but went 
further and detailed the very manner: in 
which the whistle should have been sounded. 
The jury was instructed that it was de- 
fendant’s duty to give a warning by sound- 
ing emergency or short blasts of the whistle, 
even though a whistle was then being given 
as a crossing warning. Reversing a judg- 
ment for plaintiff, the court stated that 
it did not believe that even the humanitarian 
doctrine required a specific type of warning 
to be sounded on the whistle. The most 
it requires is the sounding of the whistle 
in some sufficient manner, if other warnings 
are not sufficient under the circumstances. 
The customary crossing warning whistle 
was timely commenced and was continued 
over the crossing. As a matter of law, 
such warning was sufficient.—Knorp v. 
Thompson, Trustee, Missouri Pacific Rail- 
road Company. Missouri Supreme Court, 
Division One. January 12, 1948. 29 CCH 
AUTOMOBILE CASES 949, 


GARAGE ATTENDANT 
BACKS INTO PATRON'S GUEST 


(WASHINGTON) 
® Garage’s liability 
Scope of employment 





As plaintiff was entering an automobile 
which had been parked in defendant’s 
garage, a car driven by Larry McCready, 
a part-time parking attendant of defendant, 
was backed against the car being entered 
by plaintiff, with the result that she was 
severely injured. On the day of the 
accident, McCready fmished his work, 
changed his clothes, punched a time-clock 
in the presence of the manager, and then 
laid his work clothes on the office gate. 
After that he went downstairs and drove 
his own car up to the gasoline pump, where 
he put some gas in it. He*then stepped 
into the station, charged the gasoline to 
himself, picked up his clothes, got in his 
car, and prepared to go home. While 
backing from the pump, he injured plaintiff. 
McCready was allowed to park his car 
in the garage. If he had serviced his car 


during working hours, he would have sub- 
jected himself to discharge. Holding that 
the trial court correctly granted defendant’s 
motion for judgment n. o. v., the court 
declared that it was clear that McCready 
was not in the course of his employment 
at the time of the accident.—Roletto et al. 
v. Department Stores Garage Company. 
Washington Supreme Court, Department 
One. April 6, 1948. 29 CCH AvuTomosiLe 
Cases 747, 


Warner, Pierce & Peden, for Appellants. 
Kumm & Hatch, for Respondent. 


PROSPECTIVE PURCHASER 
INJURED 


(OREGON) 


® Salesman’s automobile 
Guest statute construed 


Plaintiff, together with her husband and 
parents, was riding in an automobile driven 
by defendant real estate salesman when the 
vehicle was involved in an accident. The 
vital question was whether plaintiff was 
a guest within the meaning of the guest 
statute. If plaintiff was a guest, she was 
not entitled to recovery, as there was no 
evidence showing gross negligence. The 
group were en route to inspect some real 
estate which plaintiff and her parents were 
considering purchasing. Plaintiff wanted 
to use her own car, but defendant invited 
her to go in his car “as there was room 
enough for all.” Was defendant inviting 
plaintiff to go as a matter of hospitality, 
or was it in furtherance of the business in 
which he was engaged? Clearly it was 
a business transaction as plaintiff was 
not going on a cold, rainy November day 
as a matter of sociability. Since plaintiff's 
approval of the property was an important 
factor, it was of substantial benefit to de- 
fendants to have her accompany her parents 
to inspect the property. Judgment n. 0. v. 
for defendants was reversed and the cause 
remanded with directions to reinstate the 
verdict and to enter judgment thereon for 
plaintiff—Luebke v. Hawthorne et al. 
Oregon Supreme Court. May 11, 1948. 
29 CCH Avutomosite Cases 745. 

Leo Levenson, William J. Prendergast, Jr., 
Portland, Oregon, for Appellant. 


Thomas H. Tongue III, Edwin D. Hicks, W. 
M. Davis, Portland, Oregon, for Respondents. 
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TAXI PASSENGER 
SHOT IN FOOT 


(GEORGIA) 


® Taxi company’s liability 
Act of fellow passenger 





Plaintiff was shot in the foot and robbed 
by a fellow passenger, who was picked 
up by defendant’s driver at a time when 
plaintiff was a passenger in the taxicab. 
Plaintiff contended that the driver picked 
up the man without her consent and in 
violation of the contract of hire, that the 
man was drunk and profane and that de- 
fendant’s driver was negligent in subjecting 
plaintiff to danger. The trial court upheld 
defendant’s demurrer. On appeal, the court 
concluded that the criminal act of the third 
person, which was the direct and proximate 
cause of the damage, intervened between 
the alleged negligence of defendant and the 
damage sustained by plaintiff. Further- 
more, the petition did not show anything 
which would have put defendant on notice 
that the unlawful conduct of the third 
person might be anticipated, other than that 
he was intoxicated and this was not good 
as against the general demurrer. Judgment 
for defendant was affirmed.—Pinell  v. 
Yellow Cab Company. Georgia Court of 
Appeals. May 8, 1948. 29 CCH Avuto- 
MOBILE Cases 752. 

J. Sidney Lanier, Atlanta, Georgia, for Ap- 
pellant. 


Douglas, Evans & Cole, Samuel D. Hewlett, 
F, H. Dendy, Atlanta, Georgia, for Appellee. 


NEW CAR DESTROYED BY FIRE 


(TENNESSEE) 


® Implied warranty 
Manufacturer’s liability 
Vendor’s liability 


Three days after plaintiff purchased an 
automobile, it was destroyed by fire. Plain- 
tiff brought suit against the vendor and the 
manufacturer, claiming breach of an implied 
warranty of marketable quality and claim- 
ing that defective wiring caused the fire. 
The trial court directed a verdict for the 
manufacturer, and the jury returned a ver- 
dict for the vendor, who claimed that plain- 
tiff's contributory negligence was the cause 
of the fire. Agreeing with the lower court, 
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the reviewing court declared that since 
there is no privity of contract between 
the manufacturer of an automobile and the 
third-party purchaser, the manufacturer 
cannot be held liable for breach of an 
implied warranty under the statute unless 
a car is found to be a dangerous instru- 
mentality. The court was unwilling to hold 
that an automobile can be classed as 
a dangerous instrumentality. The question 
of the vendor’s liability was properly sub- 
mitted to the jury on the conflicting evi- 
dence as to the presence of defective wiring. 
Judgment for defendants was affirmed.— 
Cantrell v. Burnett and Henderson Com- 
pany et al. Tennessee Court of Appeals, 
Jackson. Filed May 21, 1948. 29 CCH 
AUTOMOBILE CASES 747. 

Waldrop, Hall & Winningham, Jackson, Ten- 
nessee, for Plaintiff in Error. 

Moss & Benton, Jackson, Tennessee, for Bur- 
nett and Henderson Company. 


Jack Manheim, Jackson, Tennessee, for Hud- 
son Sales Corporation. ° 


EFFECT OF ICC ENDORSEMENT 


(MISSOURI) 


® Declaratory judgment 
Insurer’s liability 


Plaintiff insurance company recovered 
the sum of $4,600, which it was forced 
to expend in excess of its liability under 
a policy to settle claims arising from the 
operation of the insured bus. The insured 
contended that another policy, providing 
limits of liability sufficient to cover the 
judgments satisfied by the insurer, issued 
by plaintiff on another bus operated by 
the insured, also covered the bus involved in 
the accident because of the Interstate Com- 
merce Commission Endorsement and the 
Missouri Public Service Commission En- 
dorsement attached thereto. Under the 
endorsements the insurer agrees to pay any 
final judgment.against the insured resulting 
from the negligent operation, maintenance 
or use of motor vehicles under certificate 
of public convenience and necessity or per- 
mit, regardless of whether such motor 
vehicles are specifically described in the 
policy or not. Affirming a judgment for 
the insurer, the court ruled that the use 
of the word “buses” in the endorsements 
attached to the second policy did not cover 
any bus that the insured might run in 
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interstate commerce, but was applicable 
only to the specific vehicle mentioned in 
the policy.—Pennsylvania Casualty Com- 
pany v. Suburban Service Bus Company. 
St. Louis Court of Appeals, Missouri. 
May 18, 1948. 29 CCH AutomosiLe CAsEs 
691. 


Edwin A. Smith, 1015 Ambassador Building, 
St. Louis, Missouri, for Defendant, Appellant. 


Oliver J. Miller, Lashly, Lashly, Miller & 
Clifford, 705 Olive Street, St. Louis, Missouri, 
for Plaintiff, Respondent. 


IS A “TRACTOR” 
AN ‘‘AUTOMOBILE’’? 


(NEW HAMPSHIRE) 


® Insurer’s liability 
Declaratory judgment 





Plaintiff insurance company issued a 
policy of Jiability insurance to one Avoie. 
By an endorsement relating to “Use of 
Other Automobiles,” coverage was extended 
to one Chaput as an additional assured 
named in the policy. In compliance with 
the Act, a certificate of insurance was filed 
in his behalf as proof of financial responsi- 
bility in order that he might continue to 
hold a chauffeur’s license to operate motor 
vehicles. A “New Hampshire Statutory 
Motor Vehicle Liability Policy Endorse- 
ment” was attached to the policy. While 
Chaput was operating a tractor for his 
employer, Gagnon, he injured one Kenney, 
who brought an action against Gagnon 
and Chaput. The question before the court 
was whether the tractor was an “automo- 
bile” within the meaning of the policy or 
a “motor vehicle” within the meaning of 
the act. The court replied that tractors 
may not now be operated upon the high- 
ways without registration, or without a 
license, or without front and rear lights 
at night. It saw no reason to believe 
that they were intended to be exempt from 
the requirements of the Financial Responsi- 
bility Act. Since the endorsement was 
provided to permit compliance with the 
act, the word “automobile” must be con- 
strued to have a meaning at least as broad 
as the term “motor vehicle” as used in the 
act. The insurer was obligated to de- 
fend the suit brought against Chaput.— 
American Mutual Liability Insurance Com- 


pany v. Chaput et al. New Hampshire 
Supreme Court. July 6, 1948. 29 CCH 
AUTOMOBILE CAseEs 1070. 


Alvin A. Lucier, for Plaintiff. 

Frederick W. Branch, Paul E. Nourie, for De- 
fendant Kenney. 

Myer Saidel, Conrad Danais, for Defendant 
Gagnon. 


Sheehan, Phinney & Bass, for Defendant 
Chaput. 


INSURED SWINDLED OF CAR 


(ARKANSAS) 


® Theft insurance 
“Larceny” construed 





A policy issued by defendant protected 
plaintiff against the loss of his automobile 
by “theft, larceny, robbery, or pilferage.” 
One Martin approached the insured, seeking 
to buy his car, and offered a check drawn 
on an out-of-state bank. He suggested 
that the insured call a party for references, 
which the insured did. The recommenda- 
tion proved to have been an honest mis- 
take, but, in reliance on the recommenda- 
tion, the insured parted with his car and 
accepted the check, which proved to be 
worthless. The insurer contended that 
when an owner voluntarily parts with both 
possession and title, the person thus obtain- 
ing the property is guilty of false pretense 
and not larceny. The court was convinced 
that Martin’s entire dealings with the i 
sured were part of a preconceived plan and 
were fraudulent in their inception. Even 
if Martin were guilty only of false pretense, 
such false pretense is deemed to be larceny 
under the Arkansas statute. Judgment for 
plaintiff was affirmed.—Central Surety Fire 
Corporation v. Williams. Arkansas Supreme 
Court. June 7, 1948. 29 CCH AvuTOMOBILE 
Cases 881. 


Buzbee, Harrison & Wright, for Appellant. 
Huie & Huie, for Appellee. 


““GET-AWAY" VEHICLE 
WRECKED 


(COLORADO) 


® Collision insurer’s liability 
Flight of criminal 





Calentino purchased an automobile and 
gave a mortgage to the finance company. 
Collision insurance covering impact while 
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used for “business or pleasure” was issued 
on the vehicle by defendant insurer. A 
month later the insured and three com- 
panions plotted a robbery. The insured 
and one companion perpetrated the robbery 
and murder, and the insured’s car was 
turned over to one of the other men who 
used it as a “get-away” vehicle. The 
damaged automobile was found eight days 
later in a ditch. Calentino assigned his 
interest in the policy to the finance com- 
pany, which, admitting that it stood in the 
same position as its insured, brought suit 
against the collision insurer to recover for 
the loss. Affirming a judgment for the 
insurer, the court ruled that the insured 
violated the “business and pleasure” clause 
of the policy and further ruled that any 
recovery would be against public policy. 
The policy provided that it was issued 
in reliance upon the statements of the in- 
sured and would be void in toto if he con- 
cealed or misrepresented any material fact. 
This he certainly did when he permitted 
his confederate to use the car in an attempt 
to escape the consequences of a crime the 
two had committed. If Calentino could 
recover, gangsters could insure cars used 
by them in bank robberies and murders, 
collecting in full when wrecked by pursuing 
officers —Acme National Finance Company 
v. National Insurance Company et al. 
Colorado Supreme Court. July 6, 1948. 
29 CCH AvurtomosiLte Cases 1034. 


John T. Maley, for Plaintiff ‘in Error. 
Frank P, Lynch, Jr., for Defendants in Error. 


PEDESTRIAN 
LANDS IN ELEVATOR WELL 


(MASSACHUSETTS) 


® Insurer’s liability 
Loading and unloading clause 





The driver of the insured truck stopped 
before the store where he was making a de- 
livery, signaled for the sidewalk elevator 
and opened its doors, then returned to the 
rear of the vehicle. While he was taking 
boxes of merchandise from the truck, a 
passing pedestrian fell head first into the 
elevator well. The pedestrian brought 
a suit against the owner and driver of 
the truck, who called upon the company 
which had issued a motor vehicle liability 
policy on the truck providing “loading and 


unloading coverage” to defend the action. 
The insurer than brought an action for 
declaratory relief against its insured and 
the company which had issued public lia- 
bility coverage on the business premises 
of the insured. The court concluded that 
the loading and unloading clause covered 
the accident. The driver was about to 
remove the packages from the truck. They 
had not come to rest in any way. The 
acts of the driver in driving up, opening 
the elevator doors, and preparing to remove 
the packages were closely connected in time 
and uninterrupted. The opening of the 
doors was a necessary and integral part 
of the unloading process. Judgment for 
defendants was affirmed.—The Connecticut 
Indemnity Company v. Lee, d. b. a. Lee’s 
Express et al. United States Circuit Court 
of Appeals, First Circuit. June 14, 1948. 
29 CCH AvutomosiLe CAses 859, 


Alexander B. Way, Jr., for Plaintiff, Ap- 
pellant. 

Maurice P. Neiman, for Appellee Bernhardt. 

Dana J. Kelly, Norman F,. Fermoyle, Harry 
Hellyer, for Appellee Massachusetts Bonding 
and Insurance Company. 


DAUGHTER KILLED 
BY INTOXICATED DRIVER 


(ILLINOIS) 


® Dram Shop Act 
“Property” construed 





Plaintiff sought to recover damages from 
defendants under the Dram Shop Act for 
the death of her eighteen-year-old daughter. 
Decedent was killed when the automobile 
she was driving was struck by defendant 
McGarvey, who was on the wrong side of 
the road and was driving while intoxicated 
after having obtained the intoxicants from 
defendant Doglio. Plaintiff testified that 
her daughter was a telephone worker, was 
industrious, helped about the home, and 
“did not throw her money away.” She did 
not claim injury to her “person” or to her 
“means of support,” but only claimed in- 
jury to her “property.” Plaintiff contended 
that, since the term “property” is not 
defined in the act, it should be interpreted 
as meaning anything which the law has 
recognized as being the subject of a prop- 
erty right and that the death of a lineal 
next of kin causes loss of “property” as 
contemplated under the act. The court 
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ruled that the legislature did not intend 
the act to permit recovery for “pecuniary 
injuries” as expressly provided for in the 
Injuries Act, but merely for injuries to 
tangible real or personal property. The 
trial court erred in denying defendants’ 
motion for a directed verdict. Judgment 
for plaintiff was reversed.—Howlett, etc. 
v. McGarvey et al. Illinois Appellate Court, 
Third District. May 27, 1948. 29 CCH 
AUTOMOBILE CASEs 880. 

Hershey & Bliss, Harry B. Hershey, Charles E. 
Bliss, Taylorville, Illinois, Ekern, Meyers & 


Matthias, Donald L. Thompson, 1 N. LaSalle 
Street, Chicago, Illinois, for Appellants. 


Scott, Hoover, Harold Broverman, Taylorville, 
Illinois, for Appellees. 


INSURER'S LIABILITY 
ON ORAL CONTRACT 


(ILLINOIS) 


® Misconduct of agent 
Scope of authority 


Plaintiff was injured in a collision with 
an automobile owned by Jones. Failing 
to satisfy a judgment against Jones, plain- 
tiff brought suit against defendant on the 
ground that it had issued a public liability 
and property damage policy covering Jones’ 
vehicle. Eden, defendant’s agent, sold a 
public liability and property damage policy 
on the car, collecting $10 on account of the 
premium of $28 and mailing Jones an ab- 
stract of the policy which stated on the 
face that Policy No. C12-621 had been issued 
to him. In addition, Jones was furnished 
with an identification card. The original 
transaction occurred on November 1, 1944. 
Sometime later in the month Eden billed 
Jones for the balance of the premium. The 
accident occurred on March 27, 1945, at 
which time the balance was unpaid. Two 
days after the accident Jones paid this bal- 
ance. Eden, learning of the accident, issued 
a Virginia Surety Company policy running 
from March 27, 1945, to March 27, 1946. 
When Jones went to defendant’s office to 
report the claim, it was discovered that 
Eden had issued Policy No. C12-621 to 
another person on November 1, 1944. Eden 
maintained that a mistake had occurred. On 
rehearing, the court reversed its judgment 
for the insurer and concluded that an oral 
contract had been entered into between 


Eden and Jones. The insurer was respon- 
sible for the acts of the agent within the 
scope of his authority, even where the agent 
was activated by fraudulent intent against 
the insurer which constituted a breach of 
trust. Judgment for the insurer was reversed 
and judgment entered for plaintiff.—Rens- 
selaer, etc. v. Mid-States Insurance Company 
Illinois Appellate Court, First District. 
May 4, 1948. Released June 4, 1948. 29 
CCH Avutomosite Cases 1014. 


TRUCK PULLING AWAY 
WITH DOORS OPEN 


(PENNSYLVANIA) 
® Business invitee injured 


Plaintiff, engaged in inspecting defend- 
ant’s truck, was injured when defendant 
started the truck while the doors were 
still open. The evidence was that it was 
plaintiff's duty to inspect the truck before 
it pulled away. The jury could infer, even 
though plaintiff might not have said so, 
that she was entering the truck on her 
employer’s business. Consequently, she was 
a business invitee, and defendant had the 
duty not to do anything to harm her and 
to warn her of any danger that she might 
incur by going into the truck if that 
danger was not obvious. Defendant’s 
motion for judgment n.o.v. was refused, 
and judgment for plaintiff was affirmed. 
—Gillen v. Perlow, t.a. Gerson Transporta- 
tion Company. Pennsylvania Supreme 
Court, Eastern District. Filed May 24, 
1948. 29 CCH AvutomosiLte Cases 808. 

Ralph S. Croskey, John J. Dautrich, Croskey 
& Edwards, 1706 Morris Building, Philadelphia, 
Pennsylvania, for Appellant. 


Thomas I. Guerin, 733 P. S. F. S. Building, 
Philadelphia, Pennsylvania, for Appellee. 


FARM HAND 
THROWN FROM TRUCK 


(ILLINOIS) 


® Rough country road 
Contributory negligence 





As a truck owned by defendant was 
driven by his son over a rough country 
road, the decedent either fell or was thrown 
out of the platform immediately behind 
the cab of the truck and was killed when 
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the rear wheels ran over his body. The 
decedent had ridden in the same relative 
position on prior trips and had a right 
to assume that defendants would drive the 
truck at a reasonable rate of speed and in 
a reasonable manner considering the rough 
condition of the road. The jury might 
well have believed that because of the 
quickness of the turn on the road, the 
decedent did not have an opportunity to 
regain his balance or to warn the driver; 
it might well have believed also that be- 
cause of the noise of the truck, it would 
have been useless for the decedent to cry 
out to the driver. Judgment for plaintiff 
was affirmed.—Ransom, Admr. v. Wilson 
et al. Illinois Appellate Court, Third Dis- 
trict. May 27, 1948. 29 CCH AUTOMOBILE 
Cases 875. 

Vaught, Robinson & Foreman, Carl E. Robin- 


son, Orville N. Foreman, Professional Building, 
Jacksonville, Illinois, for Appellants. 


Edward J. Flynn, 222 W. State Street, Wilson 
& Wright, 232%, W. State Street, Jacksonville, 
Illinois, for Appellee. 


EXCEPTION TO SPLITTING RULE 


(MISSOURI) 


@ Insured’s release of tortfeasor 
Subrogation action 


After plaintiff had satisfied the claim of 
its insured under a $25 deductible collision 
policy, it became subrogated to the rights 
of its insured against Young, the tort- 
feasor. In November, 1941, the insurer 
notified Young and his insurance carrier 
of its subrogation claim and asked for 
reimbursement. In May, 1942, the insured 
sued Young to recover for personal injuries 
she sustained in the accident. In December, 
1942, the collision insurer brought the 
present action against Young, seeking reim- 
bursement. In July, 1943, the insured 
dismissed her personal injury action and 
executed a release to Young of all claims 
for damages to person or property in 
consideration of the payment to her of 
$500. Young defended the subrogation 
action on the ground that the judgment 
obtained and settlement made by the in- 
sured were res judicata as to the subroga- 
tion claim for the reason that the cause 
of action could not be split, and there 
could be but one recovery on a tort claim. 
Affirming a judgment for the collision 


insurer, the court declared that the facts 
furnished a reasonable exception to the 
rule against splitting—General Exchange 
Insurance Corporation v. Young. Mis- 
souri Supreme Court, Division One. June 
14, 1948. 29 CCH AutTomosiLe Cases 826. 


PEDESTRIAN WALKS INTO TAXI 


(LOUISIANA) 


®Pausing on neutral ground 
Driver’s lookout 


Crossing a street at 10:30 o’clock at 
night, plaintiff was struck by defendant’s 
taxicab. There was evidence that plaintiff 
had crossed the upper roadway and the 
neutral ground and that he was engaged 
in crossing the lower roadway when struck. 
Although the evidence was conflicting, the 
reviewing court concluded that as plaintiff 
reached the curb of the neutral ground, he 
looked in the direction from which the 
taxicab was approaching, but that, as the 
taxi reached a point almost opposite where 
he was standing, he stepped into the road- 
way and after only one or two steps was 
struck. The taxi driver saw plaintiff and 
was justified in believing that plaintiff saw 
the cab and had stopped on neutral ground 
to let it go by. Judgment of dismissal 
was affirmed.—Atchley v. Toye Brothers 
Yellow Cab Company. Louisiana Court of 
Appeal, Parish of Orleans. June 7, 1948. 
29 CCH AvutomosiLe Cases 808. 

Frank S. Norman, James Everett Brown, 
Louis M. Jones, Russell J. Schonekas, for Plain- 
tiff, Appellant. 


Jack Marx, Arthur L. Ballin, for Defendant, 
Appellee. 


SWORN STATEMENT 
TAKEN FROM INSURED 


(MICHIGAN) 


® Proof of loss 
Denial of liability 


Plaintiff sought recovery for the com- 
plete loss of his automobile by fire under 
a policy which required proof of loss to 
be filed within sixty days after the occur- 
rence of loss, unless such time is extended 
in writing by the company, in the form 
of a sworn statement of the insured setting 
forth the interest of the insured and of all 
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others in the property, and other specified 
information. Although a representative of 
the insurance company took a sworn state- 
ment from plaintiff a few days after the 
fire, such statement by no means complied 
with the requirements of the policy for 
proof of loss. In fact, it appeared that 
the statement was taken incident to the 
defendant’s investigation as to whether the 
fire was accidental or otherwise. The court 
refused to hold that the insurer had waived 
compliance with the proof of loss require- 
ment because attorneys for the insurer had 
written to plaintiff eighty-five days after 
the fire, denying liability for the claim. 
Judgment for plaintiff was reversed and 
the cause remanded for entry of judgment 
for defendant n.o.v.—Dailey et al. v. Mid- 
States Insurance Company. Michigan Su- 
preme Court. Filed June 14, 1948. 29 
CCH Avutomosite CAses 831. 

Harold Van Domelen, Hart, Michigan, Donald 


G. Slawson, 700 Michigan Trust Building, Grand 
Rapids, Michigan, for Plaintiffs, Appellees. 

Mitts & Smith, 726 Grand Rapids National 
Bank Building, Grand Rapids, Michigan, for De- 
fendant, Appellant. 


PORTION OF CLAIM 


SATISFIED BY INSURER 


(SOUTH CAROLINA) 
® Real party in interest 





Plaintiff sought recovery of damages in 
the sum of $2,900, alleging that his truck 
and trailer were damaged in this amount 
when struck by a train of defendant. The 
trial court struck from the answer defend- 
ant’s allegations that plaintiff is a trustee 
under an express trust for the benefit of 
the National Retailers Mutual Insurance 
Company by reason of a policy issued by 
it to plaintiff covering the tractor and 
trailer, and that under’ the policy the in- 
surance company had paid plaintiff $1,297.44, 
and thereby is subrogated to the rights of 
plaintiff in that amount. Defendant argued 
that the action was not well brought in 
the name of plaintiff in his own right and 
that it should either have been brought 
in the name of the owner of the property 
with the insurer joined as a co-plaintiff, 
or else the complaint should have definitely 
alleged that the action was brought by 
the insured in his own right and as trustee 
for the benefit of the insurer to the extent 
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of the insurance paid by it. The trial 
court did not err in striking that portion 
of the railroad’s answer. If the claim paid 
by an insurer covers only a portion of the 
loss, the right of action against the wrong- 
doer remains in the insured for the entire 
loss, and the action must be brought by 
him in his own name.—Pringle v. Atlantic 
Coast Line Railroad Company. South 
Carolina Supreme Court. Filed May 4, 
1948. 29 CCH Avurtomosire Cases 1015. 


Hagood, Rivers & Young, Charleston, South 
Carolina, for Appellant. 


Augustine T. Smythe, Charleston, South Caro- 
lina, for Respondent. 


SHORT RATE MUST BE PAID 
ON CANCELLATION 


(PENNSYLVANIA) 
® Suit for additional premium 





As part of the “insuring agreements” in 
the National Standard Automobile Liability 
Policy issued to defendant, it was agreed 
that the insured would, at the expiration 
of the policy, pay to the company an 
earned premium based on the total gross 
earnings (whether collected or not) during 
the period as developed by audit. The 
“insuring agreements” were subject to cer- 
tain conditions; one of these was a can- 
cellation clause, which provided that the 
insured might cancel by mailing written 
notice to the company stating when the 
cancellation would be effective. It further 
provided that if the insured cancels, earned 
premiums would be computed in accord- 
ance with the customary short rate table 
and procedure. In an action by the insurer 
for additional premium, defendant con- 
tended that the cancellation condition in 
the policy was intended only for the custom- 
ary standard policy with a fixed premium 
and not for a policy with an unknown 
premium which is dependent upon gross 
earnings for a period. The court did not 
so construe the policy, stating: “We think 
the parties agreed to coverage for a year 
at $4.40 a hundred dollars of earnings with 
a minimum, premium of $1191, the insurance 
being subject to cancellation during the 
year on condition that if done by defend- 
ant, he would pay the short rate premium.” 
If defendant exercised the right to cancel, 
he must pay the short premium. Judgment 
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for defendant was reversed.—The Employ- 
ers’ Liability Assurance Corporation, Ltd. 
v. Lebanon Auto Bus Company. Penn- 
sylvania Supreme Court, Eastern District. 
Filed July 6, 1948. 29 CCH AvuTOMOBILE 
Cases 1024. 

Meyer, Brubaker & Lewis, Philip S. Davis, 
L. E. Meyer, Lebanon, Pennsylvania, for Ap- 
pellant. 

Douglass D. Storey, C. Vincent Henry, Jr., 


Storey & Bailey, 16 North Market Square, Har- 
risburg, Pennsylvania, for Appellee. 


CONFUSING FLOODLIGHTS 
NEAR CROSSING 


(OHIO) 


® Railroad crossing collision 
Contributory negligence 





The decedent was killed at a grade cross- 
ing at 2:30 o’clock in the morning when 
his automobile was struck by a fast pas- 
senger train. There was a warning sign 
at the crossing, but no flasher lights, gates 
or watchman. The engine bell was ringing, 
the engine whistle was sounded, and the 
engine headlight was burning. The sole 
eyewitness, the fireman, testified that as the 
train approached the crossing, the decedent 
had slowed down and had nearly, if not 
fully, come to a stop before starting up 
again and going upon the crossing. Judg- 
ment against the railroad was reversed, 
the court holding that the- decedent was 
guilty of contributory negligence as a mat- 
ter of law in driving onto the crossing 
in the face of the oncoming train, which 
was only seconds away. Nor could plain- 
tiff recover from the owner of a nearby 
building on the theory that it maintained 
a group of floodlights on its premises which 
were so focused that they confused and 
misled the decedent in distinguishing them 
from the locomotive headlight, since there 
was an absolute lack of proof as to 
proximate cause.—Woodworth, Admx. v. 
The New York Central Railroad Company, 
The American Fork & Hoe Company, 
Appellant. Ohio Supreme Court. June 9, 
1948. 29 CCH Avutomosire CAses 885. 

Harrison, Thomas, Spangenberg & Hall, for 
Appellee. 

Thompson, Hine & Flory, Thomas E. Lips- 
comb, for Appellant American Fork & Hoe 
Company. 


Paul Lamb, for Appellant New York Central 
Railroad Company. 


RAILROAD CARS 
KICKED OVER CROSSING 


(ILLINOIS) 
@ Willful and wanton conduct 


Plaintiff sustained personal injuries and 
property damage when his automobile was 
struck at a crossing at night by defend- 
ant’s railroad cars, which were kicked along 
the track at a time when there was no 
watchman at the crossing and no brakeman 
or light on the cars, and the cars were 
without braking power. Defendant knew 
that a much traveled public highway was 
located ninety hundred feet south of where the 
coal cars had been uncoupled. Defendant 
knew, or could have discovered by the exercise 
of ordinary care, that the cars were with- 
out braking power; that the cars were 
without light or warning signal; and that 
the track was downgrade to the highway 
where no watchman was stationed. The 
cars ran four miles beyond the crossing. 
No error was committed in submitting the 
count of willful and wanton negligence to 
the jury. Judgment for plaintiff was af- 
firmed.—Maulding v. Louisville and Nash- 
ville Railroad Company. United States 
Circuit Court of Appeals, Seventh Circuit. 
June 21, 1948. 29 CCH AvtomosiLte CAsEs 
875. 

Louis Beasley, East St. Louis, Illinois, for 
Plaintiff, Appellee. 


Harold Baltz, Belleville, Illinois, for Defend- 
ant, Appellant. 


FATHER’S ESTATE 
SUES MINOR SON 





(WISCONSIN) 
e Right of action 


May the estate of a deceased father main- 
tain an action for damages against an 
unemancipated minor son living in his 
household, where it is alleged that death 
was caused by the negligence of the son 
in the operation of his father’s automobile 
while the father was a passenger? The 
administrator sought recovery from the 
driver and the insurer of the other car 
involved in the accident, and defendants 
impleaded the son and the insurance carrier 
of the father, seeking contribution. While 
the court had never determined this ques- 
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tion before, it had previously held that an 
unemancipated minor living in the home 
of his father may not sue his father for 
his father’s tort. It reasonably follows, the 
court concluded, that the parent should 
not be permitted to sue the minor. The 
court went on to say that permission of 
actions of this type was a matter for 
legislative action. Judgment dismissing the 
cross-complaint was affirmed. — Fidelity 
Savings Bank, Admr. v. Aulik et al., Ro- 
dowca et al., Impleaded Respondents. Wis- 
consin Supreme Court. Filed May 25, 
1948. 29 CCH Automosite Cases 846. 

McHale & Goodnough, Antigo, Wisconsin, for 
Plaintiff. 

E. P. Gorman, Wausau, Wisconsin, Gustav 
Winter, Antigo, Wisconsin, for Appellants. 


O’'Melia & Kaye, Rhinelander, Wisconsin, for 
Impleaded Respondents. 


NATURE 
OF REINSURANCE CONTRACT 


(ILLINOIS) 


eIndemnity against loss 
Indemnity against liability 


After recovering a judgment against the 
insured under an automobile policy and 
being unable to satisfy the judgment be- 
cause of the insolvency of the insurer, 
plaintiff brought an action against defend- 
ant reinsurer, who moved to strike the 
complaint for failure to state a cause of 
action on the ground that the contract 


of reinsurance was one of indemnity against 
loss rather than indemnity against liability. 
The reinsurers agreed to repay any amounts 


of ultimate net loss, which was defined 
to mean the sum actually paid in cash in 
settlement of losses. Plaintiff asserted that 
Section 3, which provides that the liability 
of the reinsurers shall commence simultane- 
ously with that of the company and shall 
be subject in all respects to all the stipula- 
tions, clauses and waivers of the original 
policy, supplies the requisite privity between 
plaintiff and the reinsurer and implies the 
assumption of personal obligation by de- 
fendant. The interpretation advanced by 
plaintiff indicated that wherever defendant 
used the word liability or loss he should 
have reiterated the words “ultimate net 


loss.” The court was of the opinion that 
the subsequent words used to detail the 
duties and rights of the parties did not 
render ambiguous the clear expression of 
obligation assumed by defendant. Defend- 
ant’s motion to dismiss was sustained.— 
Dossey et al. v. Underwriters at Lloyds 
London. United States District Court, 
Northern District of Illinois, Eastern Divi- 
sion. May 14, 1948. 29 CCH AutTomosiLe 
Cases 869. 


Otto Kerner, for Plaintiffs. 


LACK OF CROSS-ARM SIGNAL 


(VIRGINIA) 
@Railroad crossing collision 


At ten o’clock on a misty, foggy night, 
plaintiff's truck driver, a stranger in the 
vicinity, was ignorant of the fact that he 
was approaching a railroad grade crossing, 
which crossed the highway at a right angle. 
The driver did not see any of the crossing 
signals alongside the highway and was not 
conscious of the crossing until he saw the 
rails of the track twenty or thirty feet in 
front of him. He immediately shifted into 
third gear and slowed down the truck, 
which was traveling about twenty-five miles 
per hour. He looked first to his left and 
then to his right, where he saw the head- 
lights of an approaching northbound loco- 
motive. At that time the tractor was 
already on the southbound track. Not 
knowing whether the train was running 
on the track upon which he was. or the 
one in front of him, the driver speeded up 
in an effort to get safely. The 
tractor cleared the crossing, but the loco- 
motive struck the semi-trailer. The evi- 
dence upon the questions as to whether 
defendant was negligent in failing to pro- 
vide adequate warning along the 
highway and a cross-arm signal and whether 
the warning light was improperly located 
and difficult to see, was sufficient to sb- 
mit to the jury. Judgment for defendant 
was reversed.—John F. Ivory Storage Com- 
pany, Inc. v. Atlantic Coast Line Railroad 
Company. Virginia Supreme Court of Ap- 
peals. June 14, 1948. 29 CCH AUTOMOBILE 
Cases 1027. 
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Page 
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Reformation of Poltey—Sterling silver 
exclusion (R. 1.) 675 


Fire Insurance 
Assignment of Policy—Prior to loss— 
Assignee’s rights (Wis.) 677 
Public Liability Insurance “Caused by 


Accident” (Ill.) 676 


Page 
Inland Marine Insurance 
Policies Construed—‘Due course of 
transit’—Goods delivered to tittef 
(N. Y.) 
Salesman’s Floater Policy—Criminal 
record—Faitlure to disclose (N. Y.) 
Special Floater Policy—‘Damage due 
to processing” exclusion (N, Y.) 
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STERLING SILVER EXCLUSION 


(RHODE ISLAND) 


® Burglary insurance 
Reformation of policy 


Plaintiff owned a small jewelry manu- 
facturing business. Due to wartime re- 
strictions on the use of baser metals, he 
was obliged to use a greater amount of 
sterling silver. He obtained a_ burglary 
policy from defendant carrying an endorse- 
ment excluding coverage of gems, precious 
stones, or articles of platinum or sterling 
silver. The sole question before the court 
was whether the exclusion of sterling silver 
was due to a mutual mistake. There was 
no evidence that defendant company, which 
retained in itself exclusive authority to 
issue policies for burglary insurance, had 
any notice that plaintiff desired a policy 
different from the one that he had received. 
Nor was any effectual means taken by 
plaintiff upon delivery of the policy to 
ascertain its contents and to apprise de- 
fendant that it was not in accordance 
with his desires. The decree dismissing the 
bill was affirmed.—Ferla, d.b.a. T. & F. 


Manufacturing Company v. Commercial 
Casualty Insurance Company. Rhode Island 
Supreme Court. June 25, 1948. 6 CCH Fire 
AND CASUALTY CASEs 691, 


Paul & Motta, Alfred E. Motta, Santi J. Paul, 
Providence, Rhode Island, for Complainant. 


Perkins, Higgins & McCabe, James A. Hig- 
gins, Eugene V. Higgins, Providence, Rhode 
Island, for Respondent. 


GOODS DELIVERED TO THIEF 


(NEW YORK) 
® Inland marine insurance 


“Messenger” construed 
“Due course of transit” 


Plaintiff had contracted with a trucking 
firm to ship goods to a buyer in Boston. 
A truck driver, whom plaintiff’s employee 
thought to be the trucking company’s 
driver, appeared and removed the mer- 
chandise. Later it was discovered that 
the truck driver was a thief. The goods 
were never recovered. Seeking recovery 
under an inland marine policy covering loss 
of goods by theft while in transit, plaintiff 
claimed that the goods were stolen while 
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in transit either (1) in the custody of a 
public or private truckman within the 
coverage of Transportation Rider B, in 
which event it would be entitled to the 
full amount of its loss; or (2) in the 
custody of a “messenger” within the cover- 
age of the messenger indorsement, in which 
event it would be entitled to a limited 
amount. To say that plaintiff's employee 
was a messenger within the meaning of the 
indorsement because of the aid which he 
gave the thief in carrying the goods down- 
stairs and in loading them onto the truck 
would be an undue extension of the term 
“messenger.” Even if he were considered 
to be a messenger, the goods were not 
started “in due course of transit.” Judg- 
ment of the trial court for the insurer 
was affirmed.—Starlight Fabrics, Inc. v. 
Glens Falls Insurance Company. New 
York Court of Appeals. May 21, 1948. 
6 CCH Fire anp Casuatty Cases 688. 


Gregory S. Rivkins, William R. Vincent, for 
Appellant. 


Charles T. Weintraub, Morris Fish, for Re- 
spondent. 


FAILURE TO DISCLOSE 
CRIMINAL RECORD 


(NEW YORK) 


® Inland marine insurance 
Salesmen’s floater policy 
Voidance of policy 


In defense to an action by plaintiff under 
a salesmen’s floater policy insuring furs 
against risk of loss up to $25,000, the 
insurer claimed that the policy was void 
because plaintiff concealed material facts 
which, if known, would have caused de- 
fendant not to have accepted the risk. The 
facts concealed were that plaintiff was indicted 
in 1938 for concealing and conspiring to 
conceal from a trustee $40,000 of assets in 
bankruptcy and that in August, 1940, he 
pleaded guilty and served a two-year sen- 
tence. Under the marine policy rule, an 
applicant is required to disclose voluntarily 
all material facts known to him. Under 
the ordinary rule, the applicant is per- 
mitted to remain silent on matters con- 
cerning which he is not questioned, except 
if he is aware of the existence of some 
circumstance which would influence the 
insurer in acting upon the application, good 


faith requires him to disclose that cir- 
cumstance, though unasked. The trial court 
erred in holding as a matter of law that 
the ordinary and not the marine rule was 
applicable to the policy in suit and that 
defendant had knowledge of plaintiff's 
criminal record prior to the loss. Judg- 
ment for plaintiff was reversed and judg- 
ment entered for defendant.—Stecker, d.b.a. 
B. H. Stecker Company v. American Home 
Fire Assurance Company. New York 
Supreme Court, Appellate Division, First 
Department. June 22, 1948. 6 CCH Fire 
AND CASUALTY Cases 685, 

Alfred B. Nathan, Nathan, Mannheimer, Asche 
& Winer, for Appellant. 


Benjamin L. Tell, Solomon M. Cheser, Tell, 
Cheser, Werner & Breitbart, for Respondent. 


“DAMAGE CAUSED 
BY ACCIDENT” 


(ILLINOIS) 


® Public liability insurance 
Vexatious refusal to pay 
Refusal to defend 


. Under the public liability policy issued 
to plaintiff, defendant agreed to pay on 
behalf of the insured all sums which the 
insured became “obligated to pay by reason 
of the liability imposed upon him by law 
for damages because of injury to or de 
struction of property, including the loss 
of use thereof, caused by accident . . .” It 
further agreed to defend any suit against 
the insured alleging such destruction, even 
if the suit was groundless, false or fraudu- 
lent. While plaintiff was engaged in the 
erection of a power line, three suits were 
brought against it alleging that plaintiff's 
employees negligently dammed up a ditch. 
This resulted in the backing up of the 
ditch, causing damage to crops on the 
surrounding land. Defendant refused to 
defend the suits, maintaining that the claims 
were not covered by the policy because 
they were not for “damages caused by 
accident.” The court concluded that de- 
fendant’s refusal to assume the defense of 
the claims and its subsequent refusal to 
pay plaintiff the reasonable expenses in- 
curred by it in negotiating the settlement 
of those claims was vexatious and without 
reasonable cause, since the claims were 
within the coverage of the policy.—A. S. 
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Schulman Electric Company v. Maryland 
Casualty Company. United States District 
Court, Northern District of Illinois, East- 
ern Division. June 14, 1948. 6 CCH Fire 
AND CASUALTY CASES 693. 

Schwartz, Allan & Schriman, Field Building, 
Chicago, Illinois, for Plaintiff. 


Wilson & MclIlvane, 120 W.: Adams Street, 
Chicago, Illinois, for Defendant. 


PRODUCTS DESTROYED 
IN PROCESSOR’S PLANT 


(NEW YORK) 


® “Special floater” policy 
Exclusion clause 
Ambiguity 


The insured, a commission merchant in 
the textile business, incurred losses when 
the processing plant to which he sent his 
products was destroyed by fire. A type- 
written endorsement attached to the “spe- 
cial floater” form of policy issued to 
plaintiff excluded “any loss or damage due 
to the actual processing.” It also con- 
tained a clause that “It is further war- 
ranted that the assured will hold processors 
or any other bailees liable for the safe 
return of property.” Defendant contended 
that this clause would be understood by 
the ordinary businessman to mean that 
he was obliged to contract with each and 
every one of his processors or bailees so as 
to make them liable for the safe return 
of the merchandise regardless of the negli- 
gence or fault of the processor or bailee, 
or in other words, to make them insurers 
of plaintiff's bailed property. The court 
held that the difficulty with defendant’s 
contention was that whenever there was 
a bailment, there would in effect be no 
coverage under the policy except in the 
event of insolvency on the part of the 
bailee which would prevent him from car- 
rying out a contract of absolute liability. 
Instead of getting a floater policy, all that 
plaintiff would be getting would be a policy 
insuring the solvency of his bailees; and 
if the bailees wished to protect themselves 
against any absolute contractual liability, 
they would have to carry their own in- 
surance. At best the clause was highly 
ambiguous and should be resolved against 
the insurer. Judgment was entered for 
plaintiff—Whiteside, d.b.a. Joseph S. White- 


side & Company v. The Insurance Com- 
pany of the State of Pennsylvania. New 
York Supreme Court, Appellate Division, 
First Department. June 21, 1948. 6 CCH 
Fire AND CASUALTY CasEs 697. 

Robert J. Trainor, Frank C. Bowers, for 
Plaintiff. 


Alfred B. Nathan, Nathan, Mannheimer, Asche 
& Winer, for Defendant. 


POLICIES ASSIGNED 
PRIOR TO LOSS 


(WISCONSIN) 


® Fire insurance 
Assignee’s rights 


Plaintiff Smith owned property on which 
he operated a bowling alley, adjacent to 
the manufacturing plant of plaintiff re- 
frigerator company. In the fall of 1944, 
plaintiff Cameron negotiated for the pur- 
chase of the property. The refrigerator 
company was willing to help finance the 
purchase. The parties agreed informally 
that the transfer of the property was to 
be to the refrigerator company. On Octo- 
ber 24, 1944, defendants insurers wrote Smith 
telling him that their agent had informed 
them that he was selling the property and di- 
recting him to return the fire insurance 
policies for cancellation. On November 3, 
1944, the property was sold to the re- 
frigerator company, which entered into a 
contract with Cameron under which the 
latter agreed to keep the premises insured 
against fire. On December 2, 1944, Smith 
assigned his interest in the policies to the 
refrigerator company, which sent the poli- 
cies to defendants for completion of the 
assignment. Defendants replied that they 
no longer insured property in which there 
was a bowling alley; that they were in 
the process of cancelling the policies and 
would be unable to complete the assign- 
ment, and that Smith was being informed 
of their inability to consent to the assign- 
ment. On December 20, 1944, the building 
was destroyed by fire, at which time the 
policies were still in the defendants’ pos- 
session, and Smith had received no formal 
notice of cancellation. The policies pro- 
vided that they would be void if assigned 
before a loss. The attempt to assign the 
policies created no right in the assignee 
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to recovery since the insurance companies July 1, 1948. 6 CCH Fire anp Casuatty 
did not consent to the assignment. The Cases 695. 

oe judgment for defendants was Doar & Knowles, New Richmond, Wisconsin, 
properly granted.—Smith et al. v. Hard- tor appellants. 

ware Dealers Mutual Fire Insurance Com- Wilkie, Toebaas, Hart, Kraege & Jackman, 
pany et al. Wisconsin Supreme Court. Madison, Wisconsin, for Respondents. 


———————$ 


More About Term Policy Discounts 


The New York Insurance Department, at a recent meeting with representa- 
tives of fire insurance companies doing business in the State of New York, pro- 
posed the formation of an industry committee to act in conjunction with the 
Department in a study of the reasonableness of the discounts that are presently 
permitted under term fire insurance policies. It is said that statistics do not jus- 
tify the presently existing discount of an annual premium under a five year con- 
tract and a half year’s premium in the case of a three year contract. The object 
of the survey to be conducted is to obtain facts and figures to support a more 
justified discount. 


Theft Endorsement for Fire Policies 


The Fireman’s Fund have introduced a new extension of coverage under the 
fire policy covering the furniture and personal property of dwellings. It will be 
possible to obtain a limited form of theft coverage as well as windstorm and 
explosion coverage. It is offered at a more economical figure than either burglary 
insurance or a personal property floater. 


Extra-Urban Fire Protection Contracts Invalidated 


St. Louis (Mo.) Director of Public Safety Charles J. Riley has announced 
that effective Augtist 1, 1948, those contracts between the city and individuals, 
corporations and certain political units outside the city, for fire protection were 
canceled. This was done on the stated opinion of the City Counselor that such 
contracts were null and void for want of authority in the city so to contract. 
Many of these contracts are of long standing and state that the city will be paid 
$50 per hour for each piece of apparatus sent outside the city limits. Such a 
revocation does not, however, affect those contracts to send fire-fighting appara- 
tus to certain towns and cities to fight fires in an emergency, Director Riley 
stated. 
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Page 
Accident Insurance 
Accumulation provision—Effect on 
reinstatement (Ga.) 
Cancellation—Attempted withdrawal 
—Notice (N. Y.) 
Agents—Renewal commissions (Ga.) 
Assignment of Policy—Fiancee’s moth- 
er—Insurable interest (Tenn.) 
viation Exclusion 
Absence of war clause (Kan.) 
War casualty—Ambiguity (Kan.) 
Beneficiaries 
Change—Death prior to endorsement 
(W. Va.) 
Validity of revocation (Mich.) 
Declaratory Judgment—Maturity of 
policies—“Death presumed” (Ala.) 
Double Indemnity 
Auto accident—Felony exclusion 
( Mass.) 
Pre-existing disease (N. Y.) 
Auto jumping curb—Cause of death 
(Pa.) 


Interpleader Action—Jurisdiction—Di- 
versity (Mass.) 


FAILURE TO EXERCISE 
NONFORFEITURE OPTIONS 


(PENNSYLVANIA) 
® Lapse of policy 





Suing for the face value of a $5,000 life 
insurance policy, plaintiff contended that 
when the default in the payment of premium 


Page 
Intoxicating Liquor Exclusion—Auto 
accident—Causal connection (Tenn.) 683 


Lapse of Policy—Nonforfeiture option 
—Failure to exercise (Pa.) 679 

Misrepresentations in Application 
Equitable fraud (N. J.) 685 
Rescission of policy (N. J.) 685 


National Service Life Insurance 
Change of beneficiary—A firmative 
act (Ga.) 
Wrong form (Md.) 
Eligibility of ia ian 
blood brother (Mo.) 
In loco parentis (Pa.) 
Remarried widow v. mother (D. C.) 
Unpaid installments — Computation 


(Il) 


Reformation of Policy—Insertion of 
war and aviation clause (S. C.) 


Sound Health Clause—Delivery of pol- 
icy during—W aiver (Mo.) 


Total and Permanent Disability 
Bodily injury or disease—Status of 
epilepsy (Tenn.) 
Intermittent employment (N. Y.) 


occurred in 1935, defendant misconstrued 
what the policy required it to do. Accord- 
ing to plaintiff, defendant should not have 
applied the provision for automatic ex- 
tended term insurance for $5,000, expiring 
in 1941, but shauld have applied another 
provision under which the policy would 
have been in force at the time of the in- 
sured’s death, nearly eight years after default, 
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even though the insurance would then have 
been for an amount less than the face of 
the policy. Since the insured never surren- 
dered the policy for its cash surrender 
value, for a paid-up policy or requested 
a loan, the insurer properly applied the 
option providing for automatic extended 
insurance, which expired prior to the date 
of the insured’s death. Judgment for 
defendant was affirmed.—Wagenhorst v. 
Philadelphia Life Insurance Company. 
Pennsylvania Supreme Court, Eastern 
District. Filed May 24, 1948. 13 CCH 
Lire Cases 206. 

Sidney C. Orlofsky, Horace Michener Schell, 


1804 Lincoln-Liberty Building, Philadelphia, 
Pennsylvania, for Appellant. 


Joseph Head, Jr., John B. Martin, Duane, 
Morris & Heckscher, 1617 Land Title Building, 
Philadelphia, Pennsylvania, for Appellee. 


AUTO JUMPS CURB 


(PENNSYLVANIA) 


® Double indemnity 
Cause of death 


The horn of the 





insured’s automobile 
suddenly started to blow. After going 
forward a distance of 200 feet, the car 
swerved to the left, jumped the trolley 
tracks and curb, and crashed into a home. 
The insured was seen with his head sunk 
down and his arms resting on the device 
operating the horn. His visible injuries 
consisted of a laceration of the left cheek 
and eyebrow, and the dislodgment of the 
left eve from its socket. There was a 
chipped fracture of the left frontal bone, 
and an autopsy revealed brain hemorrhages. 
Tt was plaintiffs’ theory that death was 
caused by surgical shock following the 
fracture of the frontal bone or by the 
hemorrhages, and that the latter were 
caused by the accident. , Defendant’s theory 
was that death resulted from the hemor- 
rhages, which were due to chronic alcohol- 
ism and which occurred while the insured 
was operating the car, producing uncon- 
sciousness, and thereby causing him to lose 
control. Far from the verdict for the 
insurer being against the weight of the evi- 
dence, the court declared that the testi- 
mony failed to show that death was caused 
solely by external and accidental means 
and failed to exclude the possibility of 
a pre-existing disease or infirmity as a con- 


tributing factor.—McGarity et al. v. New 
York Life Insurance Company. Pennsyl- 
vania Supreme Court. Filed May 26, 1948, 
13 CCH Lire Cases 190, 

H, J. Alker, Jr., 1505 Land Title Building, 
Philadelphia, Pennsylvania, for Appellants, 


Harold Scott Baile, Joseph C. Conwell, Ronald 
B. Swinford, Ferdinand H. Pease, Pepper, 
Bodine & Stokes, 2228 Land Title Building, 
Philadelphia, Pennsylvania, for Appellee. 


WAR DEPARTMENT 
“PRESUMES DEATH” 


(ALABAMA) 





® Declaratory judgment 
Disappearance of plane 
Limitation of liability 


The airplane in which the insured, a mem- 
ber of the Army, was riding disappeared 
on January 23, 1943. The insured’s life 
insurance policies contained clauses limiting 
the insurer’s liability to the reserve, less 
any indebtedness, if death resulted directly 
or indirectly from operating, being in or 
riding in any kind of aircraft, whether as 
a passenger or otherwise. At the end of 
a year the War Department declared the 
insured “presumed dead” for purposes of 
terminating pay and allowances and settling 
accounts and death gratuities. The insur- 
ance company offered a settlement on the 
basis of the reserves, but the insured’s wife 
refused it, electing to continue the policies 
by charging the premiums against the 
surrender values as provided in the policies, 
which would automatically carry them 
beyond seven years from her husband’s 
disappearance, in the hope that he would 
reappear or that it would turn out that 
he had not died from riding in an aircraft. 
An Alabama statute, passed July 7, 1945, 
provides that a written communication 
from the War Department that a person 
in the armed forces is dead shall be prima 
facie evidence of the death of such person. 
Relying on this statute, the insurance com- 
pany sought a declaratory judgment that 
its policies had matured and that the ten- 
dered sums were all that was due upon 
them. The court held that the communica- 
tion from the War Department was a 
certificate of death presumed for fiscal ad- 
ministrative purposes and not a certificate 
that the insured was dead within the mean- 
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ing of the Alabama statute. Reversing the 
judgment for the insurance company and 
dismissing the complaint, the court con- 
cluded that any declaratory judgment was 
prematurely sought.—Smith v. Massachu- 
setts Mutual Life Insurance Company. 
United States Circuit Court of Appeals, 
Fifth Circuit. May 4, 1948. 13 CCH Lire 
Cases 179. Rehearing denied, June 4, 1948. 
13 CCH Lire Cases 217. 


James A. Simpson, Birmingham, Alabama, 
for Appellant. 


H. H. Grooms, Birmingham, Alabama, for 
Appellee. 


ATTEMPTED CHANGE 
OF BENEFICIARY 


(MARYLAND) 


® National Service Life Insurance 
Inadequate machinery 


The practice followed at the Marine 
Corps barracks in Quantico, Virginia, dur- 
ing the year 1943, while the insured was 
in training there, in handling soldiers’ re- 
quests for change of beneficiary, was to use 
one form, known as Number 502 to cover 
every request for change. of beneficiary’ in 
event of the soldier’s death with respect 
to accrued and gratuity pay, personal effects 
and insurance, unless the soldier stated 
that his request was solely with respect to 
insurance in which case ‘he was given 
a different form. That this practice was 
followed in the insured’s case and that 
whatever he may have specifically asked 
for, he was only given form Number 502, 
was strongly indicated by the testimony 
of the paymaster clerk to the effect that 
the insured changed the beneficiary of his 
six months’ gratuity pay from his father 
to his wife on April 15, 1943. The records 
of the Veterans’ Administration revealed 
nothing that indicated a request for change 
of beneficiary. What the insured was told 
was necessary in order to change his in- 
surance beneficiary, and what he did, were 
not in conformity with the requirements 
of the Veterans’ Administration for the 
reason that the latter had failed to set up 
adequate machinery at the Quantico Marine 
barracks for making the requirements 
effective. Judgment was entered for the 
wife.—Cotter v. United States of America 
et al. United States District Court, 


District of Maryland. Filed April 30, 1948, 
13 CCH Lire Cases 209. 


Leon A. Rubenstein, Hyman B. Rubenstein, 
for Plaintiff. 


Joseph L. Carter, James K. Cullen, for Charles 
Ashton Cotter. 


C. Ross McKenrick, for United States. 


INTERPLEADER ACT 
REQUIRES DIVERSITY 


(MASSACHUSETTS) 
® Jurisdiction 





Plaintiff insurance companies filed a bill 
under the Federal Internleader Act, allecing 
that both the insured’s fiancee, a citizen 
of the District of Columbia, and the in- 
sured’s father claimed the proceeds of the 
policies. The Interpleader Act provides 
that the adverse claimants must be citizens 
of different states. A citizen of the District 
of Columbia is not a citizen of a state. 
The court stated that it might be claimed 
that the 1940 amendment to the Judicial 
Code, 28 U. S. C. A., Section 41 (1) (b) 
gave to citizens of the District of Columbia 
the right to sue or be sued in the federal 
courts where diversity was the basis of 
jurisdiction. However, the amendment had 
been held invalid in this and other districts, 
and until there was a holding to the con- 
trary in the appellate courts, this court 
declared that it would adhere to the 
cases holding the amendment invalid. The 
complaint was dismissed for want of juris- 
diction —Mutual Benefit Health and Acci- 
dent Association et al. v. Dailey et al. 
United States District Court, District of 
Massachusetts. February 19, 1948. 13 CCH 
Lire CAses 178. 

James M. Graham, 73 Tremont Street, Boston, 
Massachusetts, for Plaintiffs. 

William V. Gormley, 20 Pemberton Souare, 


Boston, Massachusetts, for Defendant Merle 
Dailey. 


Leo J. Dunn, 24 Milk Street, Boston, Massa- 
chusetts, for Defendant John Upham. 


DELIVERY 
DURING SOUND HEALTH 


(MISSOURI) 
® Waiver 


The first premium had not been paid 
and the policy had not been delivered at 
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the time the applicant died of bronchial 
pneumonia. Plaintiff contended that de- 
fendant sent from its home office a formal 
printed notice to the insured demanding 
and requesting payment of the second 
premium due under the policy for the month 
of January, 1940, and that the amount 
thereof was tendered to defendant prior 
to December 23, 1939, the date of the in- 
sured’s death, and was sufficient to pay 
the full premium for the month of Decem- 
ber; that although defendant and its agent 
at that time and prior thereto knew of 
the insured’s physical condition, neverthe- 
less they retained the premium for several 
weeks and thereafter attempted to return 
the same to plaintiff; and that defendant 
thereby intentionally waived the provisions 
of the application and the policy with re- 
spect to delivery of the policy and payment 
of premiums while the insured was in sound 
health. The court was of the opinion that 
the fact that defendant approved the ap- 
plication, reinsured the coverage, issued the 
policy, and the fact that defendant’s general 
agent stated to plaintiff that the insured 
had passed a fine examination were of no 
probative value on the question of waiver 
because they were facts occurring before 
the time the policy could or should have 
been delivered to the insured while in sound 
health. Judgment for plaintiff was reversed. 
—Quirk v. Columbian National Life In- 
surance Company. Kansas City Court of 
Appeals, Missouri. November 10, 1947. 13 
CCH Lire Cases 160. 

John Murphy, Kansas City, Missouri, for Ap- 
pellant. 


George V. Aylward, Kansas City, Missouri, 
for Respondent. 


HUSBAND v. ADOPTED BROTHER 


‘ 


(MISSOURI) 


® National Service Life Insurance 
Admissibility of copy of birth certifi- 
cate 


Plaintiff, the insured’s adopted brother, 
sought to recover the proceeds of her 
National Service Life Insurance. The in- 
sured’s husband was originally designated 
beneficiary, but prior to her death she 
changed the beneficiary to plaintiff, de- 
scribing him as her brother. The lower 
court held that the term “brother” as used 


in the National Service Life Insurance Act 
included a brother by half blood, but did 
not include a brother by adoption, and 
the jury determined the issue of fact as to 
blood relationship between the insured and 
plaintiff in favor of defendant husband. 
Under Missouri law, it was the duty of 
the attending physician not to record in 
the birth certificate any information rela- 
tive to the paternity of the child, since 
the birth was illegitimate. A certified copy 
of a certificate of birth or death is, in 
Missouri, prima facie evidence of only such 
facts as are required by statute to be stated 
therein. The admission of this evidence 
was obviously prejudicial and very likely 
fatal to plaintiff's claim that his father 
was the natural father of the insured. Since 
the evidence was incompetent on the issue 
of paternity, its admission required a new 
trial. Judgment for defendant husband was 
reversed and the cause remanded for a 
new trial—Woodward v. United States of 
America et al. United States Circuit Court 
of Appeals, Eighth Circuit. May 12, 1948. 
13 CCH Lire Cases 148. 

Louren G. Davidson, Claude T. Wood, for Ap- 
pellant. 


Sam M. Wear, United States Attorney, Ear! 
A. Grimes, Assistant United States Attorney, 
H. G. Morrison, Assistant Attorney General, 
D. Vance Swann, Thomas E. Walsh, Attorneys, 
Department of Justice, for United States, Ap- 
pellee. 


Flavius B. Freeman, Neale, Newman, Neale; 
Freeman & Wampler, for Interpleader, Appellee. 


DECEASED WIFE 
DESIGNATED BENEFICIARY 


(MICHIGAN) 


® Validity of revocation 
Rival claimants 


Following the death of his wife, Amelia, 
the insured named his children as benefi- 
ciaries of his life insurance policy. Subse- 
quently, he married plaintiff and substituted 
her as beneficiary. Still later he again ex- 
ecuted a change of beneficiary. rider, re- 
voking “the nomination of the present 
beneficiary” and designating as new benefi- 
ciary, Amelia, who had been dead over 
six years. The policy contained a provision 
that if there was no beneficiary surviving 
at the death of the insured, the proceeds 
were payable to the executors, administra- 
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tors or assigns of the insured. Plaintiff 
argued that the insured intended to change 
the beneficiary, and that inasmuch as it 
was impossible to give effect to this intent 
because no new beneficiary capable of re- 
ceiving the proceeds was designated, the 
attempted change was wholly ineffectual 
and inoperative and in no way changed 
her rights as beneficiary. The court ruled 
otherwise, holding that the rider effectively 
revoked the designation of plaintiff, and 
since the person named as beneficiary did 
not survive the insured, the proceeds were 
payable to the administrator in accordance 
with the policy provision—Gignac v. The 
Columbian National Life Insurance Com- 
pany et al. Michigan Supreme Court. 
Filed May 18, 1948. 13 CCH Lire Cases 
174. 

Fildew & DeGree, 3156 Penobscot Building, 
Detroit 26, Michigan, for Plaintiff. 


Payne & Payne, Everett D. Crowe, 1006 La- 
fayette Building, Detroit 26, Michigan, for De- 
fendant. 


COMPUTATION OF 
NATIONAL SERVICE PAYMENTS 


(ILLINOIS) 
® Validity of regulation 





Respondent was the beneficiary under a 
$5,000 National Service Life Insurance 
policy. .Section 602 (h) of the National 
Service Life Insurance Act provides that 
if the beneficiary is thirty or more years of 
age at the time of maturity, the amount 
is to be paid in 240 equal monthly in- 
stallments, and if the beneficiary is thirty 
or more years of age at the time of maturity, 
the amount is to be paid in equal monthly 
installments for 120 months certain, with 
such payments continuing during the re- 
maining lifetime of the beneficiary. To 
determine the size of installments to 
be paid, the Administrator promulgated 
Regulation 3450. Beneficiaries covered by 
clause 1 received payment in 240 equal 
installments at the rate of $5.51 for 
each $1,000 of insurance. For benefi- 
ciaries under clause 2, the regulation 
provided that the amount of monthly in- 
stallment for each $1,000 of insurance would 
be determined by the age of the beneficiary 
as of the last birthday at the time of the 
death of the insured, in accordance with 


a schedule based upon the American Ex- 
perience Table of Mortality. Under this in- 
terpretation of Section 602 (h) (2), re- 
spondent, who was fifty-four years of age 
at the death of the insured, was entitled 
to monthly installments of $29.50, at the 
rate of $5.90 for each $1,000 of insurance. 
These installments would be paid for 120 
months certain and would continue during 
her remaining lifetime if she lived beyond 
that ten-year period. The Circuit Court 
of Appeals held this method of calculation 
to be inconsistent with the provisions of 
Section 602 (h) (2), and upheld respond- 
ent’s contention that the provisions re- 
quired that the total of the equal monthly 
installments payable over a period of 120 
months should equal the face value of the 
insurance, plus interest. The United States 
Supreme Court reversed, holding that such 
a construction would result in conferring 
a far greater return to beneficiaries in the 
group over thirty than to those under 
thirty—The United States of America v. 
Zazove. United States Supreme Court. 
June 14, 1948. 13 CCH Lire Cases 218. 

Philip B. Perlman, Solicitor General, H. Gra- 


ham Morison, Acting Assistant Attorney General, 
for Petitioner. 


INTOXICATING LIQUOR 
EXCLUSION 





(TENNESSEE) 


® Automobile accident 
Causal connection 


The insured’s industrial travel and pedes- 
trian policy did not cover loss or injury 
sustained by the insured while he had in- 
toxicating liquors or narcotics present in 
his body in any degree. The insured, who 
had been drinking at his place of employ- 
ment, asked the porter to drive his car. 
The porter was driving at the time of the 
accident in which the insured was killed. 
The lower court found for the beneficiary 
on the ground that no causal connection 
was shown between the presence of in- 
toxicating liquor in the insured’s body and 
the accident. Reversing, the reviewing 
court declared that by no stretch of lan- 
guage could it read into the policy a re- 
quirement that a causal connection must be 
shown, where the insured had placed him- 
self within the exception clause in question. 
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The decree was reversed and the bill dis- 
missed.—Ludlow v. Life & Casualty Insur- 
ance Company of Tennessee. Tennessee 
Court of Appeals, Western Section. Filed 
July 2, 1948. 13 CCH Lire Cases 287. 
Homer F. Armstrong, Thomas F. Turley, 
Memphis, Tennessee, for Complainant. 


Waring, Walker & Cox, Palmer E. Miller, 
Memphis, Tennessee, for Defendant. 


REMARRIED WIDOW'S RIGHT 
TO PROCEEDS 


(DISTRICT OF COLUMBIA) 


® National Service Life Insurance 
Change of beneficiary 


The mother of the deceased soldier con- 
tested his remarried widow’s right to the 
proceeds of his National Service Life In- 
surance policy. After his marriage, the 
insured, intending to change the beneficiary, 
filled out form W. D., A. G. O. Form No. 41, 
headed “Designation of Beneficiary,” which 
the Army had not intended to be used for 
the purpose of designating a life insurance 
beneficiary. However, the form did not dis- 
close the Army’s purpose and was often 
used for designating a life insurance bene- 
ficiary. Ruling that the intention plus an act 
done for the purpose of accomplishing it were 
sufficient, the court affirmed the judgment 
for the remarried widow, pointing out that 
she was not barred by the fact that notice 
did not reach the Veterans’ Administration 
until after the insured’s death.—Rosenschein 
v. Citron et al. United States Court of 
Appeals, District of Columbia, July 12, 
1948. 13 CCH Lire Cases 280. 

Lloyd B. Kanter, Lewis H. Shapiro, for Ap- 
pellant. 

Warren E. Miller, for Appellee Citron. 

No appearance for Appellee United States. 


, 


POLICY ASSIGNED 
TO FIANCEE’S MOTHER 


(TENNESSEE) 


® Wagering. contract 
Insurable interest 


When the insured was preparing to enter 
the armed forces, he assigned his life in- 
surance policy to the mother of his fiancee. 
He had been a frequent visitor in her home, 


she had advanced money to him to pay 
premiums on the policy before it was as- 
signed to her, and she paid all the premiums 
after the policy was assigned to her. The 
insured’s administrator, who was designated 
as beneficiary, claimed the proceeds, con- 
tending that the assignment was a wagering 
contract and that the assignee had no in- 
surable interest in the life of the insured. 
The court ruled: “Tennessee is aligned 
with the jurisdictions which follow the 
prevailing rule that an absolute assignment 
of a life policy by the insured to one who 
has no insurable interest in the life of the 
insured, when made in good faith and with 
no intention that the ‘assignment shall be 
used as a subterfuge to cover a wagering 
or gambling transaction, is not against 
public policy, but is valid.” Judgment for 
the mother of the insured’s fiancee was 
affirmed.—Hammers, Admr. v. Prudential 
Life Insurance Company of America et al. 
Tennessee Court of Appeals, Western Sec- 
tion, Jackson. Filed July 2, 1948. 13 CCH 
Lire Cases 285. 


Grover C. McCormick, Memphis, 
for Appellant. 

Charles L. Glascock, Memphis, Tennessee, for 
Appellee Mrs. Betty Stevens. 

Canale, Clankler, Loch & Little, Memphis, Ten- 
nessee, for Prudential Insurance Company of 
America. 


Tennessee, 


INTERMITTENT EMPLOYMENT 


(NEW YORK) 


® War risk insurance 
Total and permanent disability 


The administrator of the deceased’s estate 
sought to collect total and permanent dis- 
ability benefits under a war risk insurance 
policy issued to the deceased while he was 
a soldier in World War I. The insured was 
honorably discharged on or about November 
30, 1918; the war risk policy, on which he 
made his last payment late in 1918, lapsed 
on January 31, 1919. The question before 
the court was whether the insured had 
become totally and permanently disabled 
while in the military service. The court 
defined a total and permanent disability 
to be one which renders it impossible for 
the disabled person to follow continuously 
any substantially gainful occupation; total 
disability is deemed to be permanent only 
when it is founded upon conditions which 
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render it reasonably certain that the dis- 
ability will continue throughout the life 
of the person suffering from it. Since the 
government proved that the insured was 
gainfully employed in 1920-21 and inter- 
mittently from 1925 to 1928, the complaint 
was dismissed.—Valle, Admr. v. United 
States of America. United States District 
Court, Eastern District of New York. May 
7, 1948. 13 CCH Lire Cases 284. 


Theodore L. White, for Plaintiff. 


J. Vincent Keogh, United States Attorney, 
Frank J. Parker, Chief Assistant United States 
Attorney, for Defendant. 


PRIOR TREATMENT CONCEALED 


(NEW JERSEY) 


® Rescission of policy 
Equitable fraud 


The decedent, who died on December 22, 
1945, in May, 1945 had made applications 
for insurance in which he represented that 
he had not lost any time from work through 
illness during the year then past and that 
he had not consulted or been treated by 
a doctor within three years, when in fact 
he had lost a great deal of time from his 
job and had been attended by a physician 
on different occasions several weeks before 
he applied for insurance. The fact that 
the doctor who attended the decedent before 
he applied for insurance did not diagnose 
his ailment did not alter- the situation. 
Although there was no intent to deceive, 
the misrepresentation of material facts 
amounted to equitable fraud and was 
ground for rescission.—The Prudential In- 
surance Company of America v. Reilly. 
New Jersey Chancery Court. Filed June 16, 
1948. 13 CCH Lire Cases 278. 

Nugent & Rollenhagen, Jersey City, New Jer- 
sey, for Complainant. 


Martin J. Smith, Bayonne, New Jersey, for 
Defendant. 


TREATMENT MISREPRESENTED 


(NEW JERSEY) 


® Rescission of policy 
Diabetes 


An insurance company sought to cancel 
a policy issued to the deceased on the 
ground that the application contained mis- 
representations, the deceased having an- 


swered in the negative questions as to 
whether he had any injury or illness within 
the past ten years, whether or not he was 
suffering from any disease, and whether or 
not he had consulted or been treated by 
a doctor or at a clinic within the past three 
years. The insurance company alleged that 
the insured had suffered from and had been 
treated for diabetes for twenty-six months. 
There was no positive proof that the insured 
did have diabetes. A carbuncle and four- 
plus sugar count were indicative of diabetes 
and symptomatic of the disease, but 
a strong suspicion is not positive proof. 
However, the misrepresentation as to treat- 
ment was clearly false and, while not in- 
tentionally fraudulent, did deceive and, 
therefore, was ground for rescission. A 
decree was entered for the insurer.—The 
Prudential Insurance Company of America 
v. Applegate. New Jersey Chancery Court. 
Filed June 16, 1948. 13 CCH Lire Cases 282. 

Frankel & Frankel, Abraham Frankel, Asbury 
Park, New Jersey, for Complainant. 


Norman J. Currie, Keyport, New Jersey, for 
Defendant. 


FOSTER PARENTS v. BROTHER 


(GEORGIA) 


® National Service Life Insurance 
Change of beneficiary 


The insured lived with his aunt for ten 
years from 1932 to 1942. There was no 
formal adoption, but plaintiff and her hus- 
band stood in loco parentis to the insured, 
educating him through high school and the 
Georgia School of Technology, from which 
he was graduated in 1942. In June, 1942, 
he entered the service. Shortly thereafter he 
visited his foster parents, telling them 
that he wished to make them beneficiaries 
of his National Service Life Insurance, “but 
was disallowed to do so,” and thereupon 
had made his brother beneficiary. In 
November the insured wrote his aunt: 
“Jack is still the beneficiary of my insur- 
ance. However, I am almost positive that 
now that I can say you are definitely 
a dependent I will be able to make the 
insurance out to you. I will do every- 
thing I can.” A month later he stated to 
his foster parents that he was doing all 
he could to get the beneficiary changed. 
In an action brought after the insured’s 
death, judgment was entered for the brother, 
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the court holding that there was no evidence 
of any affirmative act on the part of the in- 
sured to change the designation of bene- 
ficiary.—Mrs. Letitia A. Horton v. United 
States of America, Jack Nelson Horton, 
Third Party Defendant. United States 
District Court, Northern District of 
Georgia, Atlanta Division. July 7, 1948. 
13 CCH Lire Cases 277. 

Hathcock, Milam & Smith, Atlanta, Georgia, 
for Plaintiff. 


J. Ellis Mundy, United States Attorney, At- 
lanta, Georgia, for United States. 


Sam Adams Dorsey, Atlanta, Georgia, J. Ben 
Warren, Monticello, Georgia, for Third Party 
Defendant. 


DEATH IN AUTO ACCIDENT 


(MASSACHUSETTS) 


® Double indemnity 
Felony exclusion 





Plaintiff beneficiary sought to collect 
double indemnity for the death of his son, 
which occurred when the automobile in 
which he was a passenger collided with 
a tree. The insurance company denied 
liability on the ground that since the auto- 
mobile was stolen and was being pursued 
by a police car at the time of the accident, 
the insured’s death resulted from partici- 
pation in an assault or felony, which was 
excluded from double indemnity coverage. 
Plaintiff's exception to the direction of 
a verdict for defendant was sustained. 
Although the burden of proof was upon 
plaintiff, it could not be said as a matter 
of law that the evidence introduced by 
plaintiff failed to establish a case for 
submission to the jury.—Lubianez v. 
Metropolitan Life Insurance Company. 
Massachusetts Supreme Judicial Court. 
Suffolk. June 4, 1948. 13 CCH Lire Cases 
268. y 

F. G. Lichtenstein, W. F. Brophy, for Plain- 
tiff. 

E. J. Duggan, for Defendant. 


DEATH PRIOR TO ENDORSEMENT 





(WEST VIRGINIA) 
e@ Change of beneficiary 
Substantial compliance 


The decedent was insured under a group 
policy and certificate, which provided that 


the employee might at any time change 
the beneficiary by filing a written request 
at the home office of the insurer, the change 
to take effect only when endorsed by the 
company on the certificate during the life- 
time of the insured. On January 3, 1947, 
the insured, through his employer, made 
written application to the insurer upon 
the form provided by the insurer to have 
the beneficiary changed. On January 10, 
1947, the insurér communicated with the 
employer by letter, stating that it was 
unable to effect the change until it received 
the certificate. The insured died January 9, 
1947, and the certificate, which was in the 
possession of the original beneficiary, was 
never sent to the company or endorsed 
by it. By a decided weight of authority 
a substantial compliance with the policy 
conditions relating to a change of bene- 
ficiary is sufficient. The endorsement is 
regarded as a purely ministerial act and 
may be waived by the insurer by filing 
interpleader. Judgment for the substituted 
beneficiary was affirmed.—Gill v. The Provi- 
dent Life and Accident Insurance Company, 
etc., et al. West Virginia Supreme Court 
of Appeals. Filed May 25, 1948. 13 CCH 
Lire Cases 270. 


ATTEMPTED WITHDRAWAL 
OF CANCELLATION 


(NEW YORK) 
® Accident insurance 


Upon notice from plaintiff’s broker, de- 
fendant had canceled an accident insurance 
policy as of February 6, 1945, but the fact 
of cancellation had not been communicated 
to plaintiff. On April 19, 1945, after an 
accident in which his leg was_ broken, 
plaintiff attempted to withdraw his can- 
cellation, but the company refused, offering 
instead to issue a new policy. By his 
failure to communicate further with de- 
fendant, or to pay the premium for the 
renewal period, plaintiff indicated that he 
assumed his direction had been complied 
with, and he cannot avail himself of the 
benefits of a contract which he had thus 
rejected. Judgment dismissing the com- 
plaint, upon a verdict directed in favor 
of defendant, was affirmed.—Breland v. 
Glens Fall Indemnity Company. New 
York Supreme Court, Appellate Division, 
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Second Judicial Department. June 28, 1948. 
13 CCH Lire Cases 281. 


Homer H. Breland, New York, New York, for 
Appellant. 


Johnson, Koch & Robison, John S. V. Kil- 
martin, M. MacDonald Robison, New York, New 
York, for Respondent. 


AGENT'S RIGHT 
TO RENEWAL COMMISSIONS 


(GEORGIA) 
e Agent’s contract construed 





Plaintiff entered into an Incentive-Earn- 
ings-Plan contract of employment with 
defendant, under which plaintiff was to 
receive commissions on life insurance pre- 
miums paid to and accepted by the com- 
pany on policies secured and established by 
him. While this contract was in force, 
plaintiff delivered two policies to an appli- 
cant and took notes, payable to him in- 
dividually, for the premiums. On February 
11, 1947, plaintiff and the company entered 
into a commission contract which provided 
for a thirty-five per cent commission on 
first-year premiums and ten per cent re- 
newal commissions for the second year. 
On February 17, 1947, the insureds paid 
the premiums in cash, and the notes which 
had been given to the agent were destroyed. 
The company paid plaintiff the full thirty- 
five per cent commission on the premiums, 
but refused to pay renewal commissions. 
Affirming a judgment for plaintiff, the 
court held that the factor determining the 
agent’s rights under the commission con- 
tract was the payment of the first premium, 
not the time of the securing of the busi- 
ness.—Mutual Life Insurance Company of 
New York v. Camp. Georgia Court of 
Appeals. June 5, 1948. 13 CCH Lure 
Cases 266. 


Grover Middlebrooks, William S. Shelfer, Louis 
W. Dawson, Atlanta, Georgia, for Appellant. 


David Gershon, Atlanta, Georgia, for Ap- 
pellee. 


EFFECT OF REINSTATEMENT 
ON ACCUMULATION PROVISION 


(GEORGIA) 
© Lapse of policy 





Under an accident insurance policy, the 
insurance company defended a beneficiary’s 


suit for accumulated benefits on the ground 
that the policy had not been in continuous 
force because of lapses. The decided 
majority of courts adhere to the rule that 
the effect of reinstatement is to revive the 
old policy and that the new policy is merely 
a continuation of the old coverage. When 
a policy of this type provides for an increase 
of benefits if the policy remains continu- 
ously in effect, and when there are no 
provisions in the policy providing that the 
effect of reinstatement is to make a new 
policy and break the period of continuity, 
the provisions for increase of benefits in 
case of continuity dominates over, but does 
not obviate, the provision that the company 
is not liable for accident or illness arising 
during the period of lapse. The effect of 
the provision for increase of benefits is 
to bring the reinstatement back into the 
general rule, and the policy is renewed in 
all its original vigor as if the lapse had 
never occurred, except for accident. and 
illness during the period of lapse, which 
is expressly excepted by the terms of the 
policy. The judgment of the trial court, 
directing a verdict for defendant and re- 
fusing a new trial to plaintiff, was reversed. 
—Mayes v. Washington National Insurance 
Company. Georgia Court of Appeals. June 
9, 1948. 13 CCH Lire Cases 274. 

Lucian J. Endicott, Atlanta, Georgia, for Ap- 
pellant. 

J. Lon Duckworth, Atlanta, Georgia, for Ap- 
pellee. 


CAR CRASHES TELEPHONE POLE 


(NEW YORK) 


® Double indemnity 
Cause of death 
Pre-existing disease 





The insured, who had been receiving 
disability payments for eleven years be- 
cause he was totally and permanently dis- 
abled with a progressive and incurable 
coronary heart disease, met his death when 
his car crashed into a telephone pole. Deny- 
ing liability for double indemnity, the in- 
surer argued that death was caused or 
contributed to, directly or indirectly, wholly 
or partially, by the serious heart disease. 
Although the death certificate stated that 
a crushed chest was the cause of death, 
the certificate was evidence of the fact of 
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death, not evidence of the cause. The 
physician who signed the certificate testi- 
fied that the chest injury could have caused 
the death, but that the insured could have 
had a heart involvement and could have 
been unconscious when he hit the telegraph 
pole. The physical facts fairly indicated 
that the car was not being driven or 
controlled when the car hit the pole. There 
were no skid or other marks on the pave- 
ment, the ignition key was in the “on” 
position, and the shifting lever was in high 
gear. Since there was no proof, direct 
or circumstantial, to establish that the 
insured’s death was solely due to accidental 
injuries independent of his extreme and 
progressive heart disease, judgment for 
plaintiff was reversed and the complaint 
dismissed.—Ursaner v. Metropolitan Life 
Insurance Company. New York Supreme 
Court, Appellate Division, First Department. 
June 22, 1948. 13 CCH Lire Cases 262. 

Tanner. Sillcocks & Friend, David R. Crow, 
for Appellant. 


Austin & DuPont, Albert A. DuPont, Stephen 
J. Masse. for Respondent. 


ARMY PILOT KILLED IN CRASH 





(KANSAS) 


® War casualty 
Aviation exclusion 


The insured, who was a B-25 bomber 
pilot, was flying the lead position in a 
twenty-ship bombing formation on a mis- 
sion over Italy when the plane was hit 
by enemy aircraft fire and fell. Defendant 
insurer tendered the amount of the reserve, 
whereupon plaintiff sued to recover the 
face value of the policy. Although the 
policy did not contain a general war ex- 
clusion clause, it contained a “Supplemen- 
tary Contract Covering Waiver of Premium 
in Event of Total ahd Permanent Dis- 
ability,” which excluded disability resulting 
from military service and disability result- 
ing from aerial travel. Also forming a 
part of the policy was a “Special Provi- 
sion as to Aviation Exclusion.” Plaintiff 
argued that the policy was ambiguous in 
that the total disability supplementary con- 
tract specifically mentioned military serv- 
ice as excluded, whereas there was no 
mention of military service in the “Special 
Provision as to Aviation Exclusion.” The 
court did not think this constituted am- 


biguity. The forms pertained to different 
things, and each was to be read as it 
pertained to its particular purpose. Judg- 
ment for the insurer was affirmed.—Mc- 
Kanna v. Continental Assurance Company. 
Kansas Supreme Court. Filed June 12, 
1948. 13 CCH Lire Cases 240. 

Cliff A. Morgan, W. H. Von Der Heiden, New- 
ton, Kansas, for Appellant. 


J. B. Patterson,,A. W. Hershberger, Richard 
Jones, William P. Thompson, Wichita, Kansas, 
for Appellee. 


ORPHAN'’S UNCLE 
STANDS IN LOCO PARENTIS 


(PENNSYLVANIA) 


® National Service Life Insurance 
Rival claimants 





The deceased soldier named as beneficiary 
of his National Service Life Insurance his 
first cousin, who was not within any of 
the permitted classes of beneficiaries. The 
issue in this action was between three 
sisters, who claim to have stood in loco 
parentis, and an uncle, father of the named 
beneficiary, who also claimed the same 
status. The deceased’s mother died in 1914 
and his father in 1917. At the time of 
his father’s death the deceased was eight 
years old, and the family was kept together 
by plaintiffs, who were then in _ their 
twenties. The deceased lived with thein 
until 1919 when he went to stay with his 
uncle as a member of his family. After 
living with his uncle for seven years, he 
left to go to his sister’s for a year or two, 
later resided with another sister, and for 
a short time with a brother. About 1929 
he returned to live with his uncle, where 
he remained until he entered military serv- 
ice in 1942. The court found that the 
uncle had in general assumed the respon- 
sibility of bringing up the boy and that he 
had stood in loco parentis to the insured. 
—Gillespie et al. v. The United States of 
America et al. United States District 
Court, Eastern District of Pennsylvania. 
Filed May 17, 1948. 13 CCH Lire Cases 256. 

James C. Lanche, Allentown, Pennsylvania, for 
Plaintiffs. 


Gerald A. Gleeson, James P. McCormick, for 
United States. 


Wendell B. Stewart, Francis Hair, Philadel- 
phia, Pennsylvania, for Additional Parties De- 
fendant. 
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PARACHUTE JUMP 


(KANSAS) 


® Aviation exclusion 
Absence of war clause 





The insured was a fire-control gunner 
on an army bomber operating out of Tinian. 
While returning from a mission to Osaka, 
the plane’s gasoline supply became ex- 
hausted. The crew bailed out of the pkane, 
and the insured was killed by the jump 
from the plane. The policy contained a 
rider limiting the insurer’s liability to the 
reserve in the event of death as a result, 
directly or indirectly, of service, travel or 
flight in any species of aircraft. The policy 
contained no provision or additional pro- 
vision respecting military service. Plain- 
tiff argued that the provision attached 
should be construed as referring only to 
civilian flying and to voluntary flights by 
the insured, not to flights under military 
or other compulsion. Did the fact that 
the company did not attach a war clause 
make the aviation provision ambiguous? 
The court thought not. Its language 
referred to flight “in any species of air- 
craft’—about as all-inclusive language as 
could be used. Judgment for plaintiff was 
reversed and the cause remanded with in- 
structions to render judgment for the in- 
surer.—Knouse v. Equitable Life Insurance 
Company of Iowa. Kansas Supreme Court. 
Filed June 7, 1948. 13 CCH Lire Cases 243. 

Phineas M. Henry, Des Moines, Iowa, Everett 


E. Steerman, Edward H. Rees, Emporia, Kansas, 
for Appellant. 


Roscoe W, Graves, Emporia, Kansas, for Ap- 
pellee. 


EPILEPTIC’S DISABILITY 


(TENNESSEE) 
® Benefits discontinued 


In 1937, plaintiff sustained a head injury, 
and thereafter received monthly payments 
for total and permanent disability resulting 
from epilepsy. In November, 1946, the 
company ceased payments, claiming that 
epilepsy existed prior to the issuance of 
the policy, that epilepsy is a mental condi- 
tion rather than a bodily injury or disease, 
and that the insured was not totally and 
permanently disabled from performing any 
work for gain or profit. Although the 


insured had had epileptic attacks prior to the 
1937 injury, there was no substantial evi- 
dence that he suffered from epilepsy at the 
time of issuance of the policy. By making 
payments for a period of ten years, defend- 
ant had admitted that epilepsy could result 
from a head injury. Consequently, it fol- 
lows that the same physical injury could 
increase the affliction from a mild to a 
violent form and that this result could 
follow the 1937 physical injury. The ac- 
tivities in which the insured cannot with 
any degree of safety engage, practically 
eliminate him from any substantial farming 
operations, the sole occupation he knows, 
to an extent that bears a reasonable rela- 
tion to his natural and previous capacity 
to earn. Judgment for plaintiff was af- 
firmed.—The Mutual Life Insurance Com- 
pany v. Grove. Tennessee Supreme Court. 
June 12, 1948. 13 CCH Lire Cases 257. 

Louis W. Dawson, Judson Harwood, Bass, 
Berry & Sims, Nashville, Tennessee, for De- 
fendant. 


Frank Davenport, Nashville, Tennessee, for 
Plaintiff. 


INSERTION OF WAR 
AND AVIATION CLAUSE 


(SOUTH CAROLINA) 


® Reformation of policy 
Notice to insured 


Plaintiff sought to have eliminated the 
war and aviation clause of a policy of 
which he was the beneficiary and to recover 
on the policy as reformed. The insured, 
while a member of the armed forces, lost 
his life in an airplane crash in 1944, In the 
fall of 1941, the insured’s brother had applied 
and received from defendant a life insurance 
policy which did not contain a war and 
aviation clause. Interested in having his 
brother procure a similar policy, he had 
the agent prepare and forward an applica- 
tion to him. However, the application 
was for a non-medical examination policy, 
which the company declined to issue on 
that application. Later the decedent made 
a second application, which contained an 
agreement that acceptance of the policy 
would constitute’ a ratification of any 
change in the form of the policy or correc- 
tion in or addition to the application made 
by the company in the space headed “Home 
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office corrections or additions.” The in- 
surance company inserted a war and avia- 
tion clause upon receipt of this second 
application. The insured had constructive 
possession of the policy; the beneficiary 
had actual possession of the policy; and 
no complaint was made that the policy 
had not been written in accordance with 
the agreement of the second application. 


Holding that there was no evidence of 


fraud or misrepresentation or mutual mis- 


take, the court modified the judgment for 
plaintiff by limiting the recovery to the 
amount of the premiums paid.—Brown v. 
The Volunteer State Life Insurance Com- 
pany. South Carolina Supreme Court. 
Filed May 24, 1948. 13 CCH Lire Cases 
260. 

Thomas, Cain & Black, Columbia, South Caro- 
lina, for Appellant. 


C. T. Graydon, F. Ehrlich Thomson, J. Bratton 
Davis, Columbia; South Carolina, for Respond- 
ent. 
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When “Grace Period”’ Expires on Sunday 


In a case where the insured lost his life in a fire early of a Monday morning, 
and the thirty-one day grace period for payment of the premiums on his policy 
had expired the preceding day, Sunday, the company refused the tender of the 
premium by the beneficiary on Monday. It was the opinion of the court that 
since the company’s office was legally closed on Sunday by law, to count Sunday 
as the thirty-first day would in effect only give a thirty day. period of grace, con- 
trary to the provision of the policy. Simpkins v. Business Men’s Assurance Com- 
pany of America, 13 CCH Life Cases 263. 


New York Life To Build in Chicago 


New York Life is planning to erect an $18 million housing project on the 
south side of Chicago. Designed to accommodate 1800 families, this is the first 
property acquired for private enterprise development under the redevelopment 
law passed in Illinois last year. The specific area will cost Chicago some $3 
million to acquire and clear, and New York Life will pay some $500,000 for it. 
They will, however, have no benefit of any tax exemptions. 


Additional Responsibilities for California Drivers 


According to Director A. H. Henderson of the State Motor Vehicle Depart- 
ment, drivers have responsibilities in addition to those formerly imposed on motor- 
ists under the new Financial Responsibility Law that went into effect July Ist. 
The new law requires a filing of a report with the department within ten 
days of an accident involving personal injury or death or property damage in 
excess of $100. They must also deposit security or $11,000 to satisfy claims 
arising out of accidents. A judgment having been rendered in excess of $100 for 
property damage or for personal injury, the driver has thirty days to pay or suffer 
the suspension of his driving privilege. 
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the driveway just inside the gate was a 
concrete marker, on each side of which 
was painted the word “slow” as a caution 
to vehicles entering and leaving the yard. 
A large tractor-trailer belonging to defend- 
ant motor freight lines was backed up 
within two feet of the gate, which it could 
not enter because of a cross bar above the 
driveway slightly lower than the top of 
the truck. A school girl tripped over the 
stob and fell on the marker while attempt- 
ing to go around the truck. The employee 
of the trucking company and the employee 
of the lumber company had a right tem- 
porarily and reasonably to obstruct the 
sidewalk for the purpose of unloading, but 
this did not relieve them from the results 
of their negligence. They left a two foot 
opening as a passageway for pedestrians; 
by doing so they became duty bound to 
see that it was hazard free. Judgment 
for plaintiff was affirmed.—M. & D. Motor 
Freight Lines et al. v. Kelley. Oklahoma 
Supreme Court. May 25, 1948. 15 CCH 
NEGLIGENCE CASEs 1230. 

Butler & Rinehart, Duke Duvall, Dudley, 
Duvall & Dudley, Oklahoma City, Oklahoma, 
for Plaintiffs in Error. 


Arthur J. Marmaduke, Jerome Sullivan, Dun- 
can, Oklahoma, for Defendant in Error. 


OVERHEAD PLANK 
HITS PEDESTRIAN 


(NEW YORK) 
@ Owner’s liability 
Contractor’s liability 


Plaintiff was injured when a plank fell 
from an overhead bridge covering the side- 
walk. The bridge had been erected in 
connection with the construction of a new 
building to be used as an addition to a 
funeral chapel. The’ jury found for plain- 
tiff against the owner and the general 
contractor. The cross-claim of the owner 
against the general contractor was dismissed, 
and the owner appealed. There was no 
evidence of more than passive negligence 
in the owner’s omission to perform the 
legal duty of supervising the work. The 
primary obligation to keep the premises 
free from danger to third persons rested 
on the general contractor. This was a 
contractual duty assumed by the contractor 
for which he was being compensated by the 
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owner. Judgment for plaintiff against the 
owner was affirmed. The order denying 
the motion of the owners against the con- 
tractor was reversed.—Tipaldi v. Riverside 
Memorial Chapel, Inc., et al., J. Alexander 
Stein, Inc., Defendant, Appellant, Respond- 
ent, et al., Defendants. New York Su- 
preme Court, Appellate Division, First 
Department. March 31, 1948. 15 CCH 
NEGLIGENCE CASEs 963. 

William E, Lyons, Cohen & McGuirk, for 
Riverside Memorial Chapel, Inc. 


Alexander Orr, Jr., Walter G. Evans, William 
G. Walsh, James H. Brassel, for Appellant, 
Respondent. 


Jacob D, Fuchberg, Harry Youran, for Plain- 
tiff, Respondent. 


BUTANE GAS EXPLOSION 


(CALIFORNIA) 
e Repairman’s liability 


Defendants’ decedent, a distributor of 
butane gas, was employed to repair a leak- 
ing butane gas tank in plaintiffs’ cottage. 
The gas was released from the tank in the 
presence of an open electric motor attached 
to a refrigerator and evidently came in 
contact with a spark from the motor, 
causing an explosion and fire which com- 
pletely consumed the cottage, household 
goods and equipment. Reversing a judg- 
ment of nonsuit, the court declared tbat 
there was ample evidence that the decedent 
was negligent in failing to detach the con- 
nection with the open electric motor of the 
refrigerator. Judgment for defendants was 
reversed.—Seaford et al. v. Smith et al. 
Admrs., etc. California District Court of 
Appeal, Third District. June 22, 1948. 16 
CCH NEGLIGENCE CAsEs 56. 


Alfred E. Frazier, for Appellants. 


Carlton & Shadwell, I. C. Smith, for Re- 
spondents. 


PALM FROND FALLS 
ON PARK VISITOR 


(FLORIDA) 
®@ Municipality’s liability 
While seated on a bench in a public park 
maintained by defendant, plaintiff was 


struck by a palm frond which broke off 
and fell from a coconut palm tree under 
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which she was sitting. Plaintiff alleged 
that the city had failed to keep the park 
in a reasonably safe condition for people 
invited to use its facilities in that dead 
coconut fronds were permitted to remain 
on trees extending over benches; the city 
knew or should have known that the fronds 
might break and fall. The testimony was 
to the effect that the frond was brown 
looking. There was no evidence to show 
actual or constructive knowledge by the 
city of the alleged defective condition. 
Therefore, the trial court did nor err in 
granting defendant’s motion for a directed 
verdict. Judgment for defendant was 
affirmed.—Lisk v. City of West Palm 
Beach, Florida. Florida Supreme Court. 
Filed June 25, 1948. 16 CCH NEGLIGENCE 
Cases 31. 

Harry Goodmark, for Appellant. 


Alley, Drew, Burns & Middleton, for Ap- 
pellee. 


POLICEMAN SHOOTS 
TRUCK DRIVER 


(TENNESSEE) 
e Municipality’s liability 

At midnight as plaintiff was driving his 
truck, he was approached by the chief of 
police, who made a complaint about a 
“muffler” on the truck. Following this 
discussion, they shook hands. The police- 
man then backed away from the truck, 
looked at plaintiff and stated, “I think I 
am going to shoot hell out of you anyway.” 
Then drawing out a .38 special, he shot 
plaintiff through the chest. Plaintiff al- 
leged that for some two or three months 
prior to his injury the city had received 
complaints about this policeman and had 
been notified that he was mentally un- 
stable and a dangerous man to retain in 
the office of chief of police. The trial 
court did not err in sustaining the demurrer, 
since the maintenance of a police force is 
a governmental function, and defendant is 
not liable for torts committed by its peace 
officers. Judgment for defendant was 
afirmed.—Bobo v. City of Kenton. Ten- 
nessee Supreme Court. June 12, 1948. 16 
CCH NEGLIGENCE CAseEs 39. 

John W. Hart, Miles & Miles, Union City, 
Tennessee, for Plaintiff. 


Taylor, Adams & Freeman, Trenton, Ten- 
nessee, for Defendant. 


STUDENT'S FINGERS 
SEVERED BY PRINTING PRESS 


(FLORIDA) 


e County board’s liability 
Immunity from tort 





Plaintiff, a high school student, had his 
right arm and hand lacerated and _ his 
fingers severed while manipulating an old 
model printing press which defendant 
Board of Public Instruction had procured 
for its manual training program. A demurrer 
to the declaration was sustained, and 
the question for determination on appeal 
was whether the board was immune from 
liability in a tort action. The prevailing 
rule in this country is that Boards of 
Public Instruction are not liable unless 
made so by law because they are engaged 
in a purely governmental function. The 
mere fact that the board is created as a 
body corporate with power to sue and be 
sued does not affect its immunity from 
tort. Judgment for defendant was affirmed. 
—Bragg v. The Board of Public Instruc- 
tion of Duval County, Florida. Florida 
Supreme Court. June 18, 1948. 16 CCH 
NEGLIGENCE CASEs 14. 


Will O. Murrell, for Appellant. 
Edwin C, Coffee, for Appellee. 


INFLAMMABLE 
CLEANING PRODUCT 


(CALIFORNIA) 


@ Manufacturer’s liability 
Implied warranty 
Contributory negligence 


Four insurance companies sought to re- 
cover amounts paid their insured by reason 
of a fire which damaged the insured’s 
factory. They alleged that defendant sold 
to the insured a compound for cleaning 
greasy floors, impliedly warranting that the 
product was non-inflammable and safe for 
such use when in fact it was highly in- 
flammable. While the janitor was cleaning 
the floors with the product, it came in 
contact with a match lighted by him. The 
court reversed a judgment for defendant, 
concluding that the trial court’s holding 
that the janitor was contributorily negli- 
gent was error, since he did not know 
that the floor-cleaning compound was in- 
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flammable. Judgment for defendant was 
reversed and the cause remanded.—The 
Automobile Insurance Company, of Hart- 
ford, Connecticut, et al. v. Union Oil Com- 
pany of California. California District 
Court of Appeal, Second District, Division 
One. May 3, 1948. 16 CCH NEGLIGENCE 
Cases 15. 

Crider, Runkle & Tilson, Clarence B. Runkle, 
for Appellants. 


L. A. Gibbons, Jerry H. Powell, Douglas C. 
Gregg. Jennings & Belcher, Robert W. Mc- 
Intyre, for Respondent. 


HOTEL GUEST 
CAUGHT IN REVOLVING DOOR 


(LOUISIANA) 
e Proximate cause 


Plaintiff, while a guest in a hotel insured 
by defendant, was caught between the 
moving panel and stationary jamb of the 
revolving door at the hotel entrance. At 
the top end of the steel shaft, a governor, 
which automatically retards the door when 
persons going through manually push it 
beyond a speed consistent with ordinary 
use, regulated the speed at which the door 
was operated. A hotel owner is not an 
insurer of his guests and is not charged 
with furnishing perfect or fool-proof ways 
of ingress and egress. The revolving door 
was not defective in any respect, and the 
accident was caused by plaintiff's volun- 
tarily stepping within the radius of the 
door revolving rapidly, but not at such a speed 
that made it precarious for one to go through 
in a reasonably prudent manner. Judgment 
of dismissal was affirmed.—Aucoin et al. v. 
New York Casualty Company. Louisiana 
Court of Appeal, Parish of Orleans. June 
18, 1948. 16 CCH Necticence Cases 13. 

C. A. Blanchard, Julius C. Pearlstine, for 
Plaintiffs, Appellees. 

Gordon Boswell, for Defendant, Appellant. 


ELECTRIC FIXTURE FALLS 


(NEW YORK) 
e Business invitee injured 
Lessor’s liability 
Defendant Ems Corporation was the 


owner of the building and lessor of the 
store premises where plaintiff, a business 





invitee, was injured when the electric fix- 
ture and part of the ceiling fell and struck 
him. The jury returned a verdict against 
the lessor and exonerated the lessees, where- 
upon the lessor moved to set aside the 
verdict and dismiss the complaint. The 
repair of the existing condition called for 
both drilling and painting, and the lessor 
had prohibited the tenant from drilling into 
or- in any way marring or defacing any 
part of the premises. The lessor was 
negligent in that by the exercise of rea- 
sonable care it could have discovered the 
condition, realized that it involved an un- 
reasonable risk to business visitors, and 
made the condition safe. Since the jury 
was charged, without objection, that it 
could find against one or both defendants, 
the lessor is now free to relitigate the 
matter because the verdict went other than 
it had anticipated. Judgment against the 
lessor was afirmed.—Bernstein v. Olian et 
al. United States District Court, Southern 
District of New York. May 11, 1948. 16 
CCH NEGLIGENCE CASES 46. 

Hatch, Wolfe & Nash, Benjamin H, Siff, for 
Plaintiff. 


Leo F. Potts, Charles H. Lane, I. Maurice 
Wormser, for Defendant Ems Corporation. 


PASSENGER TRIPS 
ON ESCALATOR 


(MASSACHUSETTS) 


@ Worn handrail 
Sudden reverse 


Plaintiff was injured when she tripped 
on an escalator in the station maintained 
by defendant in the operation of its elevated 
system. Plaintiff testified that she was 
going up the escalator and had hold of the 
railing; that she could see something like 
the lining; that “it was loose and hanging 
down like, like a fringe all along the 
rail as far as she could see”; that the 
rubber top of the rail was loose; that there 
was a terrible noise; that it started to take 
her back instead of up; that “ ‘all this 
rubber’ came all around her feet and tripped 
her and that is what knocked her down 
on her knees”; that it was the covering on 
the handrail that came off; that “it went 
around her feet” and “was all wrinkled 
like a snake”; and that the handrail was 
“loose, wrinkled looking . . . with the 
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fabric exposed six months before the acci- 


dent.” The evidence warranted a finding 
against defendant, and its motion for a 
directed verdict was properly denied.— 
Snow v. Metropolitan Transit Authority. 
Massachusetts Supreme Judicial Court. 
Suffolk. June 4, 1948. 16 CCH NEGLIGENCE 
Cases 43. 


R. L. Mapplebeck, for Defendant. 
H. L. Barrett, for Plaintiff. 


SNOW OR ICE 
ON ARENA STEPS 


(PENNSYLVANIA) 
e Spectator injured 


During what he described as the heaviest 
snowstorm he had ever seen and which took 
place between seven o'clock and twelve 
o'clock midnight, plaintiff attended a per- 
formance of the Ice Follies in the Hershey 
Arena operated by defendant. The arena, 
which holds about 7,000 patrons, was crowded. 
In leaving a box, he stepped up on the concrete 
stairway, and as he did so, slipped on ice or 
snow on the step and fell, breaking one of the 
bones of his lower leg. He alleged lack of 
care on the part of defendant in keeping 
the stairs clear of snow carried in by the 
patrons. The questions of defendant's 
negligence and_ plaintiff's contributory 
negligence were submitted to the jury, 
which made a special findirg that plaintiff 
was contributorily negligent. The review- 
ing court affirmed, finding no error in the 
refusal of a new trial.—Toddes v. Hershey 
Estates. Pennsylvania Supreme Court, 
Middle District. July 6, 1948. 16 CCH 
NEGLIGENCE CASEs 53. 

Caldwell, Fox & Stoner, Thomas D. Caldwell, 


23 South Third Street, Harrisburg, Pennsyl- 
vania, for Appellant. 


William H. Neely, Keystone Building, Harris- 
burg, Pennsylvania, for Defendant. 


CHILD BURNED 
BY LIGHTER FLUID 


(NEW YORK) 


@ Vendor’s liability 
Inherently dangerous object 





The eleven-year-old plaintiff was injured 
when, after purchasing a closed bottle of 
cigarette lighter fluid from defendant, he 


uncorked the bottle, applied a match to 
the bottle, and was burned by the ensuing 
flame. It was plaintiffs’ theory that the 
fluid was an inherently dangerous object. 
Affirming a judgment dismissing the com- 
plaint, the court declared, as a matter of 
law, that the cigarette lighter fluid was not 
a dangerous substance within the doctrine 
that one who puts a dangerous implement 
in the hands of a person incompetent to 
use it is charged with knowledge of the 
consequences. The fluid was an article in 
common use, and the occurrence was not 
of such a character that reasonable pru- 
dence and foresight would forecast its 
happening. Furthermore, defendant’s act 
was not the proximate cause of the in- 
juries—Traynor, etc. v. United Cigar- 
Whelan Stores Corporation. New York 
Supreme Court, Appellate Division, Second 
Judicial Department. June 7, 1948. 16 
CCH NEGLIGENCE CAseEs 42. 

Steinberg & Meltzer, 50 East 42nd Street, New 
York, New York, for Appellants. 


Galli & Locker, 100 East 42nd Street, 
York, New York, for Respondent. 


New 


DOOR SLAMS 
ON CUSTOMER'S FINGER 


(NEW HAMPSHIRE) 
@ Owner’s liability 
Duty to anticipate 
Weight of safety record 


Plaintiff's hand was on the handle and 
her thumb on the latch when defendant’s 
door slammed on her index finger. Her 
expert stated that for purposes of safety 
the standard lock was too small, with the 
result that the handle and latch were too 
close to the door jamb. The trial court 
did not err in denying defendant’s motions 
for a nonsuit and a directed verdict. 
Whether defendant as a person of average 
prudence should have anticipated that in- 
jury might result from the location of the 
handle and the latch and should have made 
the necessary alterations were issues for 
the jury. The fact that thousands had 
used the door over a period of years with- 
out mishap might be persuasive evidence of 
no liability. However, a good safety record 
is entitled to such weight as the trier 
deems fit and does not compel a directed 
verdict. Defendant’s exceptions were over- 
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Gordon, d.b.a. Gordon’s 
New Hampshire Su- 
1948. 15 CCH 


ruled.—Sayfie v. 
Furniture Company. 
preme Court. June 1, 
NEGLIGENCE CASEs 1186. 
Sheehan, Phinney & Bass, for Plaintiff. 
Paul E. Nourie, Frederick W. Branch, for 
Defendant. 


RACE TRACK PATRON 
TRIPS ON BOTTLE 
(FLORIDA) et: 

@ Owner’s liability 


Plaintiff wife fell on an empty beverage 
bottle in the aisle of the grandstand at 
defendant’s dog race track. The trial court 
directed a verdict for defendant on the 
theory that the evidence failed to show 
actual or constructive knowledge of the 
presence of the bottle on the part of de- 
fendant. The reviewing court reversed and 
granted a new trial, holding that a dif- 
ferent rule applies to a place of amusement 
like a race track where thousands of patrons 
go and are permitted to purchase bottled 
beverages and to place them in any avail- 
able space. Reasonable care as applied to 
a race track requires a higher degree of 
diligence than it does when applied to a 
store or bank. Both sanitary conditions and 
physical safety of its patrons require that 
receptacles be provided for bottles. Whether 
defendant exercised ordinary care to protect 
its patrons was a question for the jury.— 
Wells et ux. v. Palm Beach Kennel Club 
et al. Florida Supreme Court, Division A. 
Filed June 1, 1948. 15 CCH NEGLIGENCE 
Cases 12339. 

Paty, Warwick & Paul, for Appellants. 

Earnest, Lewis & Smith, for Appellees. 


DELIVERYMAN 
TRIPS OVER ROPE 





(RHODE ISLAND) 
@ Owner’s liability 


Shortly after plaintiff entered defendants’ 
walk to look for the house number, he 
tripped over a rope stretched across the 
walk and tied to stakes at each end. In 
order to protect his face, he landed with 
the palms of both hands on the walk, 
sustaining severe injuries to both elbow 
joints. Plaintiff was on the premises as 


a business invitee delivering a package from 
a local department store; defendants owed 
him the duty to use reasonable care to 
maintain that portion of the premises to 
be used by him-in a reasonably safe con- 
dition. Plaintiff’s exception to the direction 
of a verdict for defendant was sustained, 
and the cause was remanded for a new 
trial. The evidence presented issues for 
jury determination as to whether defend- 
ants knew or should have known of the 
dangerous condition of the walk for a 
sufficient period to charge them with notice 
and whether plaintiff was in the exercise 
of ordinary care—Nottie v. Picchione et 
al. Rhode Island Supreme Court. March 
11, 1948. 15 CCH NEGLIGENCE CasEs 1182. 
Coelman B. Zimmerman, Alfred D’Amario, 
Providence, Rhode Island, for Plaintiff. 


Sherwood & Clifford, Sidney Clifford, Ray- 
mond E. Jordan, Providence, Rhode Island, for 
Defendants. 


BOTTLE OF STOVE POLISH 
EXPLODES 


(PENNSYLVANIA) 
@ Retailer’s liability 





Plaintiff wife purchased from defendant 
retailer a bottle of liquid “Black Cat Stove 
Polish.” While was polishing the 
stove, the polish ignited the rag and her 
clothing. The bottle contained a laba 
bearing the warning that the polish con- 
tained naphtha and was unsafe when ex- 
posed to heat or fire. There was no duty 
on the part of defendant to test the con- 
tents of each bottle. The retail vendor of 
an article of merchandise in common and 
general use, purchased by him in the usual 
course of business from a reputable manu- 
facturer or dealer and resold by him in its 
original sealed package or container labelled 
with proper warnings and directions as to 
use, is not liable to a customer for injuries 
caused by some latent defect in the article. 
Judgment for defendant was affirmed.— 
Kratz et vir v. American Stores Company. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. Filed May 24, 1948. 15 CCH NEcLI- 
GENCE CASEs 1184, 

Johnston & Pope, Ralph J. Johnston, Roy B. 


Pope, Wilkes-Barre, Pennsylvania, for Appel- 
lants. 


Reynolds, Reynolds & Doran, Robert J. Doran, 
Wilkes-Barre, Pennsylvania, for Appellee. 
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AIR RAID WARDEN 
STRUCK BY ROOF COPING 
(NEW JERSEY) ae oe 


e Res ipsa loquitur 
Act of God 


A storm of hurricane intensity had 
struck the city earlier in the day. While 
escorting a woman through the debris and 
water, plaintiff's decedent, who was on 
duty as an air raid warden, was struck 
by the tile coping from the roof of an 
apartment building under the control of 
defendant. There was evidence that there 
had been inspection of the building on the 
morning of the accident, that the severity 
of the storm exceeded any previous storm 
officially recorded for the area, and that 
property damage throughout the city in- 
cluded damage to, tile copings on other 
buildings. The jury, which was properly 
instructed on res ipsa loquitur and the de- 
fense of act of God, returned a verdict of 
no cause of action, and the reviewing court 
discerned no error.—De Cicco, Admx. v. 
Marlou Holding Company. New Jersey 
Court of Errors and Appeals. May 13, 
1948. 15 CCH Neciicence CAses 1234. 

John B. Baratta, 525 Guaranty Trust Building, 
Atlantic City, New Jersey, for Plaintiff, Ap- 
pellant 

Daniel DeBrier, William B. Hunter, Guaranty 


Trust Building, Atlantic City, for Defendant, 
Respondent. 


OVERHEAD PLUMBING 
FLOODS PREMISES 


(ARKANSAS) 





@ Merchandise damaged 
Adjoining owner’s liability 


Plaintiff operated a news agency business 
immediately under one of defendant’s hotel 
rooms. On May 24, 1946, November 13, 
1946, February 21, 1947, and February 25, 
1947, plaintiff’s merchandise was damaged 
when the overhead flow from defendant’s 
bathroom flooded his premises. On the 
first occasion, the commode was stopped 
up; on the second, an overflow of a bathtub 
caused the damage; on the third, a de- 
fective trip of the commode that would 
not stop the water caused the damage. 
The metal ceiling rusted away under the 
bathroom, Plaintiff reported these damages 


to defendant’s manager. Since October, 
1946, water had come into his place of 
business thirty-five times. A landowner is 
liable for damages to his neighbor caused 
by his negligent failure to keep his premises 
in repair where he has express or implied 
notice of the defective condition and a 
reasonable time within which to remedy it. 
Judgment for plaintiff was affirmed.— 
Anderson Hotels of Louisiana, Inc. v. 
Seibert. Arkansas Supreme Court. June 
7, 1948. 16 CCH Necticence Cases 10. 

Vera P. Street, John R. Thompson, for Ap- 
pellant. 


O. D. Longstreth, Jr., Dave E. Witt, Philip 
McNemer, for Appellee. 


WAREHOUSE 
DESTROYED BY FIRE 


(WASHINGTON) 


@ Railroad’s liability 
Operation of weed burner 





A warehouse insured by plaintiffs was 
destroyed by fire as the result of defendant 
railroad’s negligence in operating a weed 
burner to burn growth along its right of 
way. The employees operating the water 
car following the weed burner and the 
members of the section créw, who were on 
foot and followed the water car, were 
negligent in patrolling and in extinguishing 
the fires set by the weed burner. The trial 
court held that Section 7 of the lease was 
a complete defense to plaintiffs’ cause of 
action. Under Section 7 it was stated that 
the leased premises were in dangerous proxi- 
mity to the tracks and that the lessee 
accepted the lease subject to the dangers 
of injury to persons and property by fire or 
other causes incident to the operation of 
a railway. The lessee agreed to hold the 
defendant harmless from all such damage, 
claims and losses. Affirming a judgment of 
dismissal, the court ruled that operation 
of the weed burner was as necessary a part 
of the “operation of a railroad” as the 
movement of trains or engines.—United 
States Fire Insurance Company et al. v. 
Northern Pacific Railway Company. Wash- 
ington Supreme Court. May 20, 1948. 16 
CCH NEGLIGENCE Cases 57. 

Cashat & Turner, for Appellants. 

Cannon, McKevitt & Fraser, for Respondent. 
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FALL DOWN TAVERN STAIRWAY 


(ILLINOIS) 


e Invitee using telephone room 
Leaning against wall 
Trap 


While the decedent was a customer in 
defendant’s tavern, she went to the tele- 
phone room to call a taxicab. At the head 
of the stairway was an entrance room 
about forty inches square which contained 
two doors, one affording an entrance from 
the main barroom over which was a sign 
marked, “Telephone,” and the other, directly 
opposite, affording an entrance onto the 
basement stairs. While in the telephone 
room, plaintiff inadvertently leaned against 
the door which opened into the basement 
stairs. The door, being unhooked, swung 
open, and the decedent fell to the basement. 
It is common knowledge that persons while 
phoning or in a small room may sometimes 
lean against or brush against one of the 
walls. When that wall is not secure, it 
becomes a trap. That knowledge, actual 
or constructive, on the part of defendant, 
coupled with the fact that what amounted 
to a pit was just outside the unsecured wall 
in the small room created a question for 
the jury as to whether the failure to secure 
the basement toor properly constituted 
negligence. Judgment for defendant n.o.v. 
was reversed, and judgment entered for 
plaintiff on the verdict.—Peterson, Admr. 
v. Hendrickson et al. Illinois Appellate 
Court, Second District. June 4, 1948, 15 
CCH NEcticence Cases 1247. 

Frank M. Daly, George S. McCaughey, Wauke- 
gan, Illinois, for Plaintiff, Appellant. 


Hall, Meyer & Carey, Waukegan, Illinois, for 
Defendants, Appellees. 


TAINTED MINK FEED 
SOLD TO BREEDERS 


(VERMONT) 


@ Manufacturer’s liability 
Breach of warranty 


Plaintiffs sought to recover damages for 
the loss of minks and mink kits which 
died allegedly due to the fact that mink 
food manufactured by defendant was not 
sufficiently nutritious and did not contain 
the proper elements to enable the mother 
mink to give birth to sufficiently healthy 


kits and to give the kits during the nursing 
period sufficient and proper sustenance in 
the way of milk to enable them to live and 
mature properly. There was evidence of 
heavy losses suffered by other purchasers 
of this mink food during the same period 
and evidence that defendants had discovered 
that part of a carload of frozen tripe that 
had been used in the mink feed was spoiled. 
The court affirmed a judgment of $2,714.40 
for plaintiffs, concluding that the jury was 
entitled to find that the tainted tripe in 
the mink feed was the cause of plaintiffs’ 
losses in mink.—Patton et al. v. Ballam et 
al., d.b.a. Ballam & Knights Manufacturers. 
Vermont Supreme Court. May 4, 1948. 
16 CCH NEGLIGENCE CAsEs 16. 

Sterry R. Waterman, John A. Swainback, St. 
Johnsbury, Vermont, for Plaintiff. 


Ryan, Smith & Carbine, Rutland, Vermont, 
Finn & Monti, Barre, Vermont, for Defendant. 


CONVENT VISITOR MISSES STEP 


(DISTRICT OF COLUMBIA) 


e Optical illusion 
Latent danger 


While visiting her daughter during the 
Christmas holidays at defendant’s school, 
plaintiff wife fell off a step at the back of 
the balcony in the school chapel. The 
superior knew that to one entering the 
balcony when aartificial lights were net 
turned on, there was an illusion that the 
second step down appeared to be the first. 
The superior’s own sister had fallen at this 
spot. The daughter had twice conducted 
plaintiff wife through this passageway. 
When plaintiff fell, nuns were singing in 
the chapel, and plaintiff had come alone to 
this place to get nearer to the source of the 
singing. The court thought it unimportant 
that plaintiff was a social rather than a 
business guest. Defendant knew of the 
latent and hidden danger and made no 
effort to protect or warn plaintiff wife 
against it. Judgment for defendant was 
reversed.—Gleason et al. v. Academy of the 
Holy Cross. United States Court of Ap- 
peals, District of Columbia. May 24, 1948. 
15 CCH Nectiicence Cases 1165. 


Arthur J. Hilland, John K. Cunningham, for 
Appellants. 

George A. Chadwick, Jr., Frank H. Myers, 
Norman B. Frost, Frederic N. Towers, for Ap- 
pellee. 
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HELPER STRUCK 
BY FISH HOUSE 


(MINNESOTA) 


@ Unloading of truck 
Duty to warn 





Defendant had requested plaintiff and 
one Greer to assist him in moving his 
fish house from Whitefish Lake to Clark 
Lake. The fish house was loaded onto 
defendant’s truck. Plaintiff and Greer 
stood at the rear end of the truck so as 
to be in a position to ease the house to 
the ground as defendant pushed it back- 
ward. Defendant pushed the fish house 
to the rear of the truck in two separate 
movements. After it came to rest upon 
the completion of the first movement, the 
house projected about two feet beyond the 
truck platform. Without warning, defend- 
ant initiated the second movement by giving 
the house a hard shove so that it suddenly 
shot to the rear, overbalanced and pitched 
downward, striking plaintiff on the head. 
Where individuals are acting in concert in 
unloading an object of great weight and 
of such bulk that they are concealed from 
each other and cannot coordinate their 
efforts by visual observation, it is a ques- 
tion of fact for the jury whether one of 
them owes a duty of giving advance warn- 
ing before performing an act which sud- 
denly deposits on them a weight of such 
magnitude as will constitute a potential 
source of injury if they are not prepared 
to receive it. Judgment for plaintiff was 
affirmed.—Johnson v. Johnston. Minnesota 
Supreme Court. June 18, 1948. 16 CCH 
NEGLIGENCE CASES 23. 

Ryan, Ryan & Ryan, Brainerd, Minnesota, for 
Respondent. 


Phillips & Sherwood, St. Cloud, Minnesota, for 
Appellant. 


OIL BURNER EXPLODES 


(NEW JERSEY) 


@ Lessor’s liability 
Independent contractor’s negligence 


Defendants owned a factory building 
occupied by several tenants. Plaintiffs’ 
personal property, which was in the pos- 
session of a tenant for processing, was 
damaged when an explosion in a boiler 
caused soot and smoke to escape and per- 


meate the premises. The lower court con- 
cluded that the loss was caused solely by 
the failure of an independent contractor 
engaged by defendants to make proper re- 
pairs to an oil burner, and held that when 
a lessor engages a reputable contractor to 
place a common facility in good working 
order, the lessor is not liable for the failure 
of the contractor to achieve the result 
for which he was engaged. The reviewing 
court reversed. The evidence could fully 
support the conclusion that the explosion 
resulted from inadequate combustion space 
and chimney. But, even assuming that 
plaintiffs’ loss resulted from the failure of 
the independent contractor to make proper 
repairs to the oil burner, defendants, never- 
theless, were liable. The duty to exercise 
reasonable care in maintaining common 
facilities under their control is nondelega- 
ble, and the lessor is liable for defects in 
the ultimate result accomplished by his 
contractor.—Levine et al. v. Bochiaro, 
d.b.a. Annette Contractors, Pecorella et al., 
Defendants, Respondents. . New Jersey 
Court of Errors and Appeals. May 13, 
1948. 16 CCH NEGLIGENCE Cases 47. 

L. Stanley Ford, 241 Main Street, Adolph 
Schlesinger 100 Main Street, Hackensack, New 
Jersey, for Plaintiffs, Appellants. 


Murray A. Laiks, Aaron Heller, 307 Monroe 
Avenue Passaic, New Jersey, for Defendants, 
Respondents. 


REPAIRMAN FALLS 
FROM DEFECTIVE LADDER 


(NEW YORK) 


@ Owner’s liability 
Contributory negligence 


Plaintiff, a jobber of electrical fixtures, 
mounted a ladder to repair an electric light 
fixture in defendant’s garage. Plaintiff 
noticed that the ladder’s right leg had been 
completely severed and that the severed ends 
had been joined by a metal brace. Before 
mounting he had observed that it looked 
unsafe, but defendant’s president had told 
him that it was safe and that he would 
hold it. As plaintiff was standing with 
his two hands uplifted, holding an electrical 
fixture, the ladder commenced to sway. 
Looking down, plaintiff saw that the right 
leg of the tail section had buckled. The 
other leg broke in half, and plaintiff fell 
to the floor, fracturing his pelvis. Plaintiff 
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was nonsuited on the ground that he had 
complete control of the work he had as- 
sumed to perform, that he had inspected 
the ladder and had discovered it was dan- 
gerous, and, therefore, was guilty of con- 
tributory negligence as a matter of law. 
Reversing the judgment of nonsuit and 
granting a new trial, the reviewing court 
held that the repairs which defendant had 
made to the ladder were not so patently 
adequate that it could be held, as a matter of 
law, that plaintiff was duty bound to disre- 
gard defendant’s assurance of safety. The 
questions of contributory negligence and of 
defendant’s negligence were for the jury.— 
Sporling v. Morgold Garage Corporation. 
New York Supreme Court, Appellate Divi- 
sion, First Department. June 7, 1948. 16 
CCH NEGcLiceNce Cases 51. 


Michael M. Kirsch, for Appellant. 
James A. Doherty, for Respondent. 


PEDESTRIAN FALLS 
FROM BRIDGE ABUTMENT 


(MASSACHUSETTS) 





@ Adjoining landowner’s liability 
Dim-out conditions 


Plaintiff fell and was injured while under 
so-called “dim-out” conditions. In the 
belief that he was still on the sidewalk, 
he crossed the line of defendants’ property, 
went behind the fence, and fell from the 
bridge abutment to the railroad tracks 
below. The premises in question were 
located on the west side of Walnut Street, 
north of and adjacent to a bridge over 
which Walnut Street continued across the 
railroad tracks. The west sidewalk of 
Walnut Street was of brick, six feet in 
width, from which the land of defendants 
extended back fifteen feet on a level with 
the sidewalk to a brick building used for 
business purposes. Over this land, which 
was surfaced with granolithic material, was 
a driveway leading to the building. Foot 
travelers proceeding over the bridge on the 
sidewalk were protected at their right by 
a wooden fence. 3ehind this section of 
the fence and between the bridge and the 
granolithic pavement on defendants’ prop- 
erty was a gravel area under defendants’ 
control. The court found no merit in 
the contention that by the construction 












and maintenance of the granolithic pave- 
ment defendants induced plaintiff, as a mem- 
ber of the public, to use their land in the 
belief that it was a part of the sidewalk. 
Moreover, plaintiff’s injury resulted from 
a fall, not on defendants’ land, but on that 
of the railroad. The verdicts for defend- 
ants were proper.—Luscombe v. E. F. Kemp, 
Inc., et al. Massachusetts Supreme Judicial 
Court. Middlesex. June 8, 1948. 16 CCH 
NEGLIGENCE Cases 52. 

J. C, Johnston, H. J, Finkelstein, for Plaintiff. 


John J. Sullivan, W. I. Badger, Jr., for De- 
fendants. 


FALL ON ICY 
SERVICE STATION PAVEMENT 


(NEW JERSEY) 
Licensee Injured 


Robert Warner, defendant, was the li- 
censee of a gasoline station which occupied 
an area of approximately 150 feet between 
two streets and fronted on a boulevard. The 
entire surface of the station had been paved 
with concrete. To avoid the longer public 
route by sidewalk, the concreted area was 
used as a shorter route, by members of the 
public. Defendant piled snow on the prem- 
ises in front of the station which melted and 
froze, giving the concrete a slippery sur- 
face. Plaintiff's wife, on her way to the 
store, was crossing defendant’s premises 
when she slipped on the ice and fell, thus 
sustaining injuries. In a suit by plaintiff 
and his wife, a nonsuit was granted against 
the plaintiffs. The reviewing court held 
that plaintiff's wife was a licensee upon de- 
fendant’s property. There were no facts 
from which an express or implied invitation 
was given, so as to invoke the duty upon 
defendant to render the premises safe for 
such an invitee. Plaintiffs attempted to 
establish an easment, but the facts did not 
give rise in law to such an inference. The 
judgment was affirmed.—Corbett et ux. v. 
Warner et al. New Jersey Supreme Court. 
June 12, 1948. 16 CCH NEGLIcENcE Cases 88. 

Joseph I. Freiman, 707 Summit Ave., Union 
City, N. J., for Plaintiffs, Appellants. 


Cox & Walburg, William H. D. Cox, 1180 Ray- 
mond Blvd., Newark, N. J., for Defendant, 
Respondent. , 
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TENANT INJURED 
WHEN HOUSE RAISED 
(TENNESSEE) a bi 


© House raised from foundation 
Tenant injured 








Plaintiff, his wife and their five children 
were living in a rented home when the 
owners sold it to the defendants. The latter’s 
officials told the plaintiff that they had pur- 
chased the home and requested possession, 
informing him at the same time that they 
would do nothing until he had moved out. 
Plaintiff agreed to move into a house fur- 
nished by defendant as soon as possible. 
Contrary to this agreement the defendant 
employed one Youngblood to move the house 
in which plaintiff lived, and he proceeded to 
do so before it was vacated. The house was 
jacked up three or four feet above its foun- 
dations and timbers placed beneath it. Two 
of the three doors were completely blocked, 
the chimney was torn down and soot, dirt 
and mortar fell all over the house furnish- 
ings. With all of this plaintiff began to 
move. In attempting to move a stove through 
the hall which had been weakened and made 
unsafe by the raising of the house, plaintiff 
fell through the flooring and was caught be- 
tween a beam and the stove. The court 
held that the sums of $2750 for personal 
injuries and $250 for property damages, 
awarded plaintiff by the trial court were 
fully justified by the evidence.—Supreme 
Dairy Products, Inc. et al. v. Violette. Tenn- 
essee Court of Appeals, Middle Section at 
Nashville. Filed June 26, 1948. 16 CCH 
NEGLIGENCE CASEs 81. 

Charles Willett, Springfield, Tenn., for Plain- 
tiffs-in-error Supreme Dairy Products, Inc. 

Harry H. Chitwood, Nashville, Tenn., for 
Plaintiff-in-error Youngblood. 


Jake A. O’Brien, O’Brien, Price, Springfield, 
Tenn., for Defendant-in-error. 


LEG AMPUTATED BY STREETCAR 


(LOUISIANA) 


® Asleep on tracks 
Contributory negligence 


As plaintiff lay in azalea bushes next to 
the defendant’s street car tracks, in an in- 
toxicated condition at 4 A.M. one morning, 
he suffered the amputation of a leg when a 
streetcar ran over him. There was testi- 
mony that it was extremely dark at the 
time, and the motorman testified that he 
had not seen the plaintiff although some pass- 
engers declared that as the car reached a 
point near the azalea bushes in question, 
there had been two clicks as though the 
car had run over something. The lower 
court dismissed the suit. The reviewing 
court was of the opinion that if the motor- 
man should have seen the plaintiff, who had 
lost all power to save himself, and was 
therefore not guilty of contributory negli- 
gence, there would be liability on the de- 
fendant company because of the doctrine of 
discovered peril. However, the court held 
that the motorman was not guilty of negli- 
gence in failing to see plaintiff, since he was 
exercising the ordinary care required of him 
towards third persons on the neutral ground 
alongside the tracks. The judgment ap- 
pealed from was affirmed.—Heydorn v. New 
Orleans Public Service, Inc. Louisiana Court 
of Appeal, Parish of Orleans. June 18, 1948. 
16 CCH NEGLIGENCE Cases 78. 

Harry R. Cabral, James E. Courtin, for Plain- 
tiff, Appellant. 


A. R. Christovich, Wm. W. Ogden for Defend- 
ant, Appellee. 


L. V. Landry, for Intervenor. 
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‘“‘Horseplay’’ Not Compensable 


In the recent case of Ognibene v. Rochester Manufacturing Company, the New 
York Court of Appeals held that where a truck loader was injured in a bit of 
horseplay which he initiated with another employee between truck loading op- 
erations, the prankster is not entitled to the statute’s protection, since the injury 
in such a case neither arises out of, nor is it received in the course of his em- 
ployment. The court, nevertheless, did distinguish between an isolated instance 
of horseplay and one that might have been sanctioned by the employer. 
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Palm frond falling from tree (Fla.) 
Policeman shooting truck driver 
Immunity from tort liability (Tenn.) 
Owner's liability 
Arena spectator injured 
Snow, ice on steps (Pa.) 
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Negligence Cases (Other than Automobile) 
—continued 
Owner's liability—continued 
Defective ladder 
Repairman injured (N. Y.) 
Deliveryman injured 
Rope stretched across walk (R. I.) 
Licensee injured 
Fall on ice (N. J.) 
Overhead plank, fall of 
Pedestrian injured (N. Y.) 
Race track patron injured 
Bottle in grandstand aisle (Fla.) 
Tenant injured 
House raised 
Collapse of floor (Tenn.) 
Unloading truck, helper injured 
Duty to warn (Minn.) 
Pedestrian injured 
Truck obstructing sidewalk 
Going around, tripping on marker 
(Okla.) . 
Railroad's liability 
Warehouse destroyed by fire 
Weed burner, operation of (Wash.) 
Repairman’s liability 
Butane gas tank, explosion (Cal.) 
Retailer's liability 
Bottle of stove polish, explosion 
Original sealed package (Pa.) 
Storekeeper’s liability 
Customer injured 
Door slamming on finger (N. H.) 
Streetcar company’s liability 
Intoxicated pedestrian 
Leg amputated (La.) 
Tavern owner's liability 
Invitee using phone room 
Basement stairway, fall (Ill.) 
Vendor's liability 
Child burned 
Cigarette lighter fluid (N. Y.) 


“‘State-Sponsored Cash Sickness Plans’’ 
By L. P. Hemry 
“Statute of Limitations in Assignments of 
Life Policies, The’’ 
By William E. Mooney 
Thompson, Kenneth R. 
‘Air Law: Conflict of Laws and Interna- 
tional Carriage’’ 3 
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INSURANCE 
LAW REPORTS 


¢ Fire and Casualty Automobile 
¢ Life, Health and Accident 
¢ Negligence (Other than Automobile) 


» There are individual units of the CCH INSURANCE 
LAW REPORTS for the insurance spheres of widest 
interest. 
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Each selective unit covers the new decisions from 


all higher jurisdictions in its own particular province. 


For selective reporting of new insurance cases, 
to get the latest decision first, depend upon this dif- 
ferent, faster, insurance law reporter. 


Write for Details of Reporting in Your Field 


COMMERCE) CLEARING) HOUSE, ING., 


PUBLISHERS OF TOPICAL LAW REPORTS 


New YORK 1 CHICAGO 1 WASHINGTON 4 
Empire STATE BLDG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 
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